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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE ~ 


[ Filed in Open Court June 29, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled April 30, 1959, Sworn in on May 5, 1959 


The United States of America Criminal No. 614-'59 
v. Grand Jury No. 815-59 
Vincent E. Jenkins Vio. 22 D.C. C. 1801, 501, 502 


The Grand Jury charges: 

On or about June 10, 1959, within the District of Columbia, 
Vincent E. Jenkins entered the dwelling of Kenneth Joralemon and Ann 
M. Joralemon, with the intent to commit an assault. 

SECOND COUNT: 

On or about June 10, 1959, within the District of Columbia, 
Vincent E. Jenkins entered the dwelling of Kenneth Joralemon and Ann M. 
Joralemon, with the intent to steal property of another. 

THIRD COUNT: 

On or about June 10, 1959, within the District of Columbia, 

Vincent E. Jenkins made an assault upon Ann M. Joralemon, a female 
person, with intent to carnally know and abuse the said Ann M. Joralemon, 
forcibly and against her will. 

FOURTH COUNT: 

On or about June 10, 1959, within the District of Columbia, Vincent 
E. Jenkins made an assault on Ann M. Joralemon with a dangerous 
weapon, that is, a hard sharp instrument believed to be a knife, a further 
description whereof is to the Grand Jury unknown. 


A TRUE BILL: /s/ Oliver Gasch 
/s/ Gifford P. Orwen Attorney of the United States in 
Foreman. and for the District of Columbia 


[ Filed July 7, 1959] 
MOTION FOR MENTAL EXAMINATION OF DEFENDANT 


COMES NOW Gerald Golin, Attorney for Defendant herein, and 
moves this Honorable Court to order a mental examination of the De- 
fendant at the expense of the Government and, for reasons therefor, 
states as follows: 

1. That Defendant is charged with serious offenses. 

2. That conferences with Defendant's Mother reveal that Defendant 
has had a past history of mental disturbances. 

3. That in consulting with Defendant at the District of Columbia 
Jail, it is superficially apparent to counsel that Defendant is a proper 
subject to mental examination. 

4. That counsel for Defendant is unable to proceed with the 
preparation of his case because the Defendant claims that he has no 
knowledge of the offenses with which he is charged nor does he remember 
any of the details surrounding the alleged offenses. 

5. Counsel for Defendant believes that a mental examination should 
be had before Defendant is required to stand trial for the serious offenses 
with which he is charged and moves that this Court order the said De- 
fendant to be committed for such mental examination. 

/s/ Gerald Golin 
Copy Received: - Attorney for Defendant 


/s/ Oliver Gasch bee 2 ees , N.W. 
United States Attorney x 


Dated: July 7, 1959 


[ Filed July 9, 1959] 
ORDER 


Upon consideration of the motion by defendant's attorney, Gerald 
Golin, Esquire, for an examination of the mental competency of the de- 
fendant, pursuant to Title 24, Section 301, of the District of Columbia 
Code, as amended August 9, 1955, and the representations made in 
support thereof, it is this 9th day of July, 1959 


3 


ORDERED, that the defendant be and he is hereby committed to 
the District of Columbia General Hospital for a period not to exceed 
sixty days for examination by the psychiatric staff of that Hospital and 
that after such examination a report be made to this Court as to: 

Whether the defendant is presently so mentally incompetent as to 
be unable to understand the proceedings against him or to properly assist 
in the preparation of his defense herein, and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at the District of Columbia General Hospital, the defendant 
remain in the District of Columbia Jail to await transfer to the District 
of Columbia General Hospital when a bed becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Chief Psychiatrist, the United States Marshal, or his designated 
deputy, is hereby authorized to bring the defendant, Vincent Eugene 
Jenkins, before this Court for such further proceedings in this matter 
aS may be necessary, or in the event the hospital report indicates that 
the defendant is competent to stand trial, the United States Marshal, or 
his designated deputy, is hereby authorized to transport the defendant to 
the District of Columbia Jail to await further action of this Court. 


/s/ F. Dickinson Letts 
JUDGE 


[ Filed Sep. 4, 1959] 


ORDER 


Upon consideration of the motion by the United States to enlarge 
the previously entered order, itis this 4 day of September 1959, 

ORDERED, that the prior order in this case committing the defend- 
ant to the District of Columbia General Hospital for psychiatric exami- 
nation and report by the psychiatric staff as to the defendant's present 
mental condition be enlarged so that the examination of the defendant is 
to include a determination not only of his present mental condition but 
also to include, if possible, opinions of the psychiatrists as to the mental 
condition of the defendant at the time of the commission of the crimes 
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alleged in the indictment which occurred on June 10, 1959, and that the 
findings of the psychiatrists as to the mental condition of the defendant 
on the date of the alleged crimes be included in the report to be sub- 
mitted to this Court. 


[No objection /s/ Luther W. Youngdahl 
/s/ Gerald Golin, 
Attorney for Defendant] JUDGE 


[ Filed Nov. 10, 1959] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
D. C. GENERAL HOSPITAL 
19th Street and Massachusetts Ave., S.E. 
Washington 3, D. C. 
November 6, 1959 


Mr. Harry Hull 
Criminal Clerk's Office 
U. S. District Court for, D. C. 
Washington 1, D. C. 
Re: Vincent Jenkins 


CR 614-59 
Dear Sir: 


This patient was admitted to the District of Columbia General 
Hospital on October 12, 1959. 

We have examined Mr. Jenkins at this hospital. The results of 
our examination indicate that the patient has great deficiencies in his 
intellectual and psychological development which greatly impair his 
ability to have much control over his behavior. 

There is a significant mental deficiency with an I. Q. in the 60 
range. There is also evidence of organic brain disease. This combina- 
tion of factors indicate this man is mentally incompetent and unable to 
look after himself or his needs in society. We feel that his anti-social 
behavior is a consequence of his impaired mental state. 

We recommend that he be institutionalized. 

Sincerely yours, 


MARY V. McINDOO, M.D. /s/ Richard Schaengold, M. D. 
Chief Psychiatrist Assistant Chief Psychiatrist 
ce: Mr. Lowthar - Assistant U. S. Attorney 

Mr. Golin - Defense Counsel 

Mr. Charles Ward - U. S. Marshal 


[ Filed Nov. 19, 1959] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
D. C. GENERAL HOSPITAL 
19th Street and Massachusetts Avenue, S. E. 
Washington 3, D. C. 


November 13, 1959 


Mr. Harry Hull 
Clerk, Criminal Division 
U. S. District Court for, D. C. 
Washington 1, D. C. 
Re: Vincent Jenkins 
CR 614-59 


Dear Sir: 

Reference is made to our Letter dated November 6, 1959 regarding 
the above-named person. 

It is my opinion that Mr. Jenkins was incompetent at the time of 
the alleged crime and that the crime was a direct product of his mental 
illness. ) 

Sincerely yours, 


/s/ Richard Schaengold, M.D. 
Assistant Chief Psychiatrist 


cc: Mr. Lowther - Assistant U.S. Attorney 
Mr. Golin - Defense Counsel 
Mr. Charles Ward - U. S. Marshal 
RS:acb 


[ Filed Nov. 19, 1959] 
ORDER 


This cause having come on for hearing before the Court on No- 
vember 19, 1959, upon the defendant's oral motion that he be adjudged 
incompetent to stand trial, and the Government having interposed objec- 
tion and it appearing to the Court that the letter dated November 6, 1959, 
from the District of Columbia General Hospital, pertaining to the mental 
condition of the defendant was not signed by the Chief Psychiatrist of the 
District of Columbia General Hospital, now therefore, it is this 19th day 
of November, 1959 


ORDERED, that a letter be submitted to the Court signed by the Chief 
Psychiatrist of the District of Columbia General Hospital and stating: 

1. Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense, and 

2. Whether the defendant at the time of the alleged criminal of- 
fense committed on June 10, 1959, was suffering from a mental disease 
or defect and if so, whether his alleged criminal act was the product of his 
mental condition. 
Dictated in the presence of and /s/ David A. Pine 


agreed to by defendant's counsel, 
Gerald Golin, Esq. CHIEF JUDGE 


J. A. Lowther, Ass't. U.S. Atty. 


[ Filed Nov. 27, 1959] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
D. C. GENERAL HOSPITAL 
19th Street and Massachusetts Avenue, S. E. 
Washington 3, D. C. 


November 25, 1959 


Mr. HarryHull 
Clerk, Criminal Division 
U. S. District Court for, D. C. 
Washington 1, D. C. 
Re: Vincent Jenkins 
CR 614-59 
Dear Sir: 

This patient was admitted to the District of Columbia General 
Hospital on October 12, 1959. 

Qur examinations reveal this man to be suffering from an organic 
brain defect resulting in mental deficiency and impaired judgment. He 
is, therefore, psychotic, incompetent, and incapable of participating in 
his own defense. 

Because of the above findings, it is my opinion he was 
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incompetent at the time of the crime and that the crime for which he is 
charged was the direct result of his mental defect. 
Sincerely yours, . 
/s/ Richard Schaengold, M. D. 
Assistant Chief Psychiatrist 
/s/ MARY V. McINDOO, M.D. 
Chief Psychiatrist 
cc: Mr. Lowther - Assistant U. S. Attorney 
Mr. Gerald Colin - Defense Counsel 
Mr. Charles Ward - U. S. Marshal 
RS:acb 


[ Filed Dec. 15, 1959] 
ORDER 


It appearing to the Court that the defendant heretofore was com- 
mitted to the District of Columbia General Hospital for examination by 
the psychiatric staff of said Hospital to determine whether he was men- 


tally competent to understand the proceedings against him or properly 
to assist in his own defense, and it further appearing that on November 
25, 1959, the Chief Psychiatrist of said Hospital certified to the Court 
that the defendant is mentally incompetent to stand trial and incapable 
of participating in his own defense and it also appearing that neither the 
defendant nor counsel for the Government object to the said report from 
the District of Columbia General Hospital, it is by the Court this 15th 
day of December, 1959, found pursuant to Title 24, Section 301, District 
of Columbia Code, 1951 Edition, as amended August 9, 1955, that the 
defendant is mentally ill and is presently incompetent to understand the 
charges against him and properly to assist in his own defense, and it is 
this 15th day of December, 1959, 

ORDERED, that the defendant be committed to Saint Elizabeths 
Hospital until he is mentally competent to stand trial pursuant to Title 24, 
Section 301, District of Columbia Code, 1951 Edition, as amended Au- 
gust 9, 1955. /s8/ David A. Pine | 

CHIEF JUDGE 
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DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
Washington 20, D.C. 


[ Filed Oct. 18, 1960] 


In reply refer to: 


JHP/DJO 
Vincent E. Jenkins 


October 13, 1960 
The Clerk 
Criminal Division 
United States District Court 
for the District of Columbia 


United States Courthouse 
Washington 1, D. C. 


Dear Sir: 

Your attention is invited to the case of Vincent E. Jenkins, Dis- 
trict of Columbia Prisoner, who was admitted to Saint Elizabeths Hos- 
pital on December 15, 1959, pursuant to the provisions of Title 24 of 
the District of Columbia Code, Section 301, as amended. The hospital 
was informed at the time of his admission that he was under charges of 
Housebreaking, Assault with Intent to Commit Rape, and Assault with a 
Dangerous Weapon (Criminal Number 614-59). 

It has been determined that he is, at this time, mentally compe- 
tent to stand trial and to consult with counsel and assist properly in his 
own defense. He is not suffering from mental disease, and we find nothing 
upon which to base an opinion that he was suffering from mental disease 
on or about June 10, 1959. Although he is not suffering from mental 
deficiency, he has only borderline intelligence. Therefore, it is re- 
quested that arrangements be made for this individual's removal to the 
District of Columbia Jail or such other institution as is considered ap- 
propriate. 

Sincerely yours, 


/s/ Dale C. Cameron, M. D. 
Acting Superintendent 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
(Hearing on Defendant‘s Mental Competency to Stand Trial.) 
Washington, D. C. 
November 4, 1960. 


The above-entitled matter came on for hearing before THE HON- 
ORABLE DAVID A. PINE, Chief Judge, United States District Court, 
on the above date. 

APPEARANCES: 

For the Government: 


Joseph A. Lowther, Esq. 
Assistant United States Attorney. 


For the Defendant: 
Gerald Golin, Esq. 


* * 


DR. DAVID J. OWENS 
* * 


DIRECT EXAMINATION 
BY MR. LOWTHER: 
Your name, please? A. David J. Owens. 


You are a Doctor of medicine, are you not? A. Yes. 
* * * * 


You are attached and have been for at least since 1955, to the 


staff of St. Elizabeth's Hospital? A. Yes. 
* * * * | 


Q. And the position you presently hold is what? A. Acting Chief 
of the maximum security unit. | 

Q. In other words, that is Acting Chief of the-- A. John Howard 
Pavillion. 3 

Q. Dr. Owens, did there come a time during recent months when 
you had occasion to examine this defendant seated here, Vincent Jenkins, 
in order to determine whether or not Jenkins was, in your opinion as a 
psychiatrist, competent to stand trial in this indictment that has been 
returned against him, and also whether he was able to understand the 
proceedings and help his lawyer, assist in preparing his defense? A. Yes. 

Q. When did you make such a determination, sir? A. Oct.3, 1960. 
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Q. Your opinion on October 3, 1960, and today for that matter, 
as to whether or not this defendant is competent to stand trial and assist 
his counsel and able to understand the proceedings is what? Is he or 
isn'the? A. He does now understand the charges and is able to assist 


counsel in his defense. 
Q. And able to standtrial? A. Yes. 
Q. Will you tell His Honor, then, briefly, the facts from a 
psychiatric point of view upon which you reached the opinion that 


this defendant is presently competent to stand trial and understand the 
proceedings against him and assist counsel? A. Well, this patient was 
admitted to the hospital December 15, 1959. He was seen in medical 
staff conference October 3, 1960. There was a rather lengthy delay in 
this interval between the medical staff conference because I had seen the 
individual in April of 1960. There was some question at that time in my 
mind as to the element of malingering. As a result we delayed final 
diagnosis for more examination and observation of the patient. Finally, 
I and other physicians on the service saw him October 3, 1960, as to 
final determination of his condition. 

At that time--well, at no time during his hospitalization did I see 
evidence of mental illness. 

There was a question of mental deficiency in this individual due 
to some reports we had received from other physicians and psychiatrists 
at D. C. General which indicated he was mentally defective, with an 
IQ in the 60's. However, our psychologicals, which were done by one 
of the psychologists on the staff of the hospital, indicated he was what 
would be classified borderline intelligence. I think the specific IQ he 
got was 74. 

From all indications during his hospitalization as well as prior 
to his hospitalization there wasn't evidence to indicate this patient was 
defective or at least functioning on a defective basis in the community. 
As a result it is my opinion he was competent to stand trial. 

MR. LOWTHER: I don't have any other questions. 


CROSS-EXAMINATION 


BY MR. GOLIN: : 
* * * * 


Q. Can you compare this man's mental condition at the time of 
admission and final diagnosis? Is it the same? Has he improved? 
What is the relative mental condition of this man? A. I can't say on the 
date of admission. I did not see him that date. I can say, generally 
speaking, during his hospitalization, at the times I saw him, there was 
relatively little change in his condition. 

Q. It is your opinion this man is in basically the same mental 
condition he was in when he was admitted to the hospital; is that correct? 
A. Generally, yes. : 

Q. I show you a letter from the Department of Health, Education, 
and Welfare signed by Dr. Cannon. Are you acquainted with the contents 
of that? A. Yes. . 

Q. Was that letter written as a result of your reports? A. Yes. 

* * * * 


Q. Would you explain what you mean by that sentence: That is, 


he wasn't suffering from a mental disease and we find nothing to base 


an opinion he was suffering from a mental disease on June 10, 1959. 

MR. LOWTHER: I don't mean to insist but this is to show whether 
he is competent to stand trial. And I suggest the reason for this line of 
inquiry is to try to find out at this time what the testimony, may be at the 
time of trial; what St. Elizabeth's is going to say, and I think it isn't 
proper. 

MR. GOLIN: We are in court as a result of this letter and I believe 
I am entitled to examine on anything which appears in this letter which 
brings us into Court. 

THE COURT: I think he is, too. I think it is proper cross-exami- 
nation to explore the reason for his opinion as to competency now, es- 
pecially when it seems diametrically opposed to the opinion reached by 
the staff of the D. C. General Hospital. You may inquire. 

THE WITNESS: The first part of the sentence, I think, says, "We 
find no evidence of mental disease at the present time." Is that correct? 
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BY MR. GOLIN: 

Q. That's right. I will read it again. "He is not suffering from a 

mental disease and we find nothing upon which to base an opinion 
that he was suffering from a mental disease on or about June 10, 1959." 
A. The first part of the sentence which says he isn't suffering from a 
mental disease I can explain by saying during his hospitalization at St. 
Elizabeth's there was no evidence of any abnormality, mental signs or 
symptoms. As a result we could find no evidence of mental disease. 

As to the latter part of the sentence that we find nothing upon which 
to base an opinion that he was suffering from a mental disease on or 
about June 10, 1959, in explanation I would say during his hospitalization, 
as a result of the examinations that were conducted at the hospital, we 
found nothing that would indicate a mental disease existing on the day of 
June 10, 1959. That is, from all indications of our examination there 
was nothing that we could find that would indicate he was sick on that 
date. 

Q. Your sentence here is worded in the negative rather than the 
positive. Is there any particular reason for that? A. I can't say un- 


equivocally he wasn't suffering from a mental disease on June 10, 1959. 


Q. It is, once again, your testimony that this man has had no 
recovery since admission to the hospital, but is basically in the same 
mental condition he was upon entrance; is that correct? A. That is 

correct. 

* * * 
REDIRECT EXAMINATION 
BY MR. LOWTHER: 

Q. Did the hospital take an electroencephalogram on Jenkins? 
A. Yes. 

Q. Would you tell His Honor what that is and the result here. 
A. The electroencephalogram is a so-called brain wave test in which 
electrodes are attached to the brain to pick up very minute amounts of 
electrical currents that are coming from the brain. 

Q. One of the purposes is to see whether or not there may be 
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evidence of organic brain disease? A. Yes, such as epilepsy, damage 


to the brain by trauma or one of the other toxic organs. 

Q. What does your file show with regard to the e.e.g. taken on 
this defendant Jenkins? Was it all right or bad? A. It was normal. 

* * * * 
RECROSS-EXAMINATION 

BY MR. GOLIN: 

* * * * 

Q. Can you say unequivocally this man isn't suffering from brain 
disease? A. I can say in my opinion he is not suffering from it. 

Q. Can you say unequivocally this man at this time isn't suffering 
from any mental disease or defect? A. In my opinion he is not. 

Q. Can you say unequivocally on June 10, 1959, this man wasn't 
suffering from a mental disease or defect? A. No, I cannot. 

THE COURT: Do you have an opinion? 

THE WITNESS: I have an opinion but it is a negative opinion. I 
saw no evidence as a result of the examinations I conducted that he was 
suffering from mental disease on June 10, 1959. 

BY MR. GOLIN: 

Q. That doesn't mean he could not have been suffering from a 
mental disease? A. No. : 

THE COURT: When you get down to brass tacks you disagree with 
Dr. Schaengold. 

THE WITNESS: That's correct. 

* * * * 

MR. GOLIN: If Your Honor please, as you pointed out at the be- 
ginning of this proceeding, we are here under Section (b) of Title 24-301 
of the D. C. Code and I would like to read that again: 

"Whenever an accused person confined to a hospital for the 
mentally ill is restored to mental competency in the opinion of 

the superintendent of said hospital, the superintendent shall certify 

such fact to the Clerk of the Court in which the indictment, in- 

formation, or charge against the accused is pending, and such 
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certification shall be sufficient to authorize the Court to enter an 
order thereon adjudicating him to be competent to stand trial, 
unless the accused or the Government objects, in which event 
the Court, after hearing without a jury, shall make a judicial 
determination of the competency of the accused to stand trial." 


I refer to one word, "restored."" Webster's Collegiate Dictionary 
defines restore as follows: "To bring back to, or put back into, the 

former or original state; to bring back to a healthy state." 

I say to have this man determined judicially capable to stand trial 
there must be some improvement. The essential question here is: Can 
they show restoration of mental competency. 

MR. LOWTHER: I don't have anything to say to that. That's what 
Dr. Owens has been telling Your Honor for the last ten minutes. 

THE COURT: He hasn't said anything about restoration. He said 
in his opinion he is in the same condition he was before and he flatly 
disagrees with Dr. Schaengold. 

MR. LOWTHER: I say it is a play on words. Dr. Schaengold says 
he is incompetent. This Dr. Owens says he is competent. There has 
been a finding of incompetency and that is why he was over there. The 
hospital says he is competent. If that isn't restoration without saying 
restoration, I don't know what is. 

MR. GOLIN: You will recall the testimony and the specific question 
was asked: Is this man in the same condition he was in when he entered 
the hospital; and the answer was yes. 

If you take Mr. Lowther's approach both the defense and the govern- 
ment can run in the next day and say, "I found a doctor who said he is 
competent," or incompetent, and this could go on ad infinitum. We can't 
readjudicate him. The testimony is that he is still in the same condition. 


Therefore, there can be no readjudication of the prior question which 
the Government is attempting at this time to do. 
THE COURT: Well, I think the intent of the statute is to determine 
his competency as of today. All the testimony before me is that he 
is competent. You refer to the fact it is in conflict with this written 
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testimony offered last year. There was no evidence to the contrary. 
Dr. Owens' testimony convinced me and I find he is competent to 


stand trial. 
* 


[ Filed Nov. 4, 1960] 


ORDER 


It appearing to the Court that the defendant was committed to Saint 
Elizabeths Hospital on December 15, 1959, purguant to proceedings 
under Title 24, District of Columbia Code, Section 301, wherein he was 
found to be incompetent to stand trial, and it further appearing that the 
Superintendent of Saint Elizabeths Hospital certified on October 13, 
1960, that in his opinion the defendant is now able to understand the pro- 
ceedings against him and assist properly in his own defense, and it 
further appearing that the defendant has objected to the said certificate 
and demanded a hearing at which evidence might be adduced concerning his 
present competency to stand trial, said hearing having been held on this 
4th day of November, 1960, during the course of which the Court heard 
testimony from a psychiatrist concerning the present mental competency 
of the defendant, and the Court being well and fully advised in all the 
premises, it is by the Court this 4th day of November, 1960, found pur- 
suant to Title 24 Section 301, District of Columbia Code, 1951 Edition, 
as amended August 9, 1955, that the defendant is mentally competent to 
stand trial, and it is 

ORDERED, that the defendant stand trial in Criminal Case Num- 
ber 614-59, and that he be committed to the District of Columbia Jail 


pending the said trial. 


s/David A. Pine 
[No objection as to form. ae JUDGE 
/s/ Gerald Golin 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed April 19, 1961] 
Washington, D. C., 
Monday, January 23, 1961 
The above-entitled cause came on for trial before the HONORABLE 
EDWARD M. CURRAN, Judge, United States District Court for the 
District of Columbia, and a jury. 


* * * 


ANN JORALEMON 
* * 
DIRECT EXAMINATION 
BY MR. LOWTHER: ? 

Q. * * * * Now, at the present time you live in the State of 
Ohio, do you not? A. That is right. 

Q. And back in 1959, and specifically on Wednesday the 10th day 
of June 1959, where did you live? A. I lived at 1611 Twenty-First 
Street, Northwest, Washington. 

* * * * 

Q. And that is here in the District of Columbia? A. Yes, it is. 

Q. Now will you describe the premises. I mean, what did you 
have, a house, an apartment, or what? A. No. It wasa small one- 
room efficiency apartment. 

Q. And those premises, can you tell his Honor and the jury, the 
whole premises 1611, was it an apartment house, or what was it? 

A. Yes, it was an apartment house. I believe there are five apartments. 
* * * * 

Q. And where was it physically located as you went in the entrance 
to the apartment building? A. As you walk in the door it is located on 
the left-hand side. It's the first door. 

Q. And can you tell his Honor and the jury, is it on the ground or 
street level, or above, or what? A. It is on the street level. You 
walk down a flight of stairs and it's the door. 


* * * 
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Q. And in the morning hours of June 10th, along between seven 
and eight o'clock, can you tell his Honor and the jury was anyone there 
in the apartment with you? By that I mean, was your husband home? 
A. No. I was home alone. 

Q. And where was your husband, if you know? A. He was in 


New York City. 
* * * * 


Q. And were you employed at the time? A. Yes, I was. 
Q. Where were you employed? A. I was employed at the special 


operations research office at American University. 
* * * *: 

@. And, after you got up, will you tell his Honor and the jury what 
you did by way of bathing and breakfast and so forth and soon. A. Yes. 

The first thing that I did when I got up was I took in the newspaper 
which is left right immediately at the front door to our apartment. Then 
I went in the kitchen and I started some coffee and took some coffee and 
read the paper at the same time. Then following that I took a shower, 
got partially dressed and, as I was leaving for New York that night, I 
started to pack. I had started packing the night before and I was just 
putting a few extra things into the suitcase. 

And following that, I happened to look at the clock and I saw it was 
getting kind of late and I thought I better hurry up and get going to work. 
And this was approximately 7:40, 7:45. And there was a knock on the 
door. And I went and I opened the door part ways. And there was a 
person at the door and he mumbled something to me and I: asked what. 
And he shoved a piece of paper in, and at the same time pushed the door 
open and grabbed me. 

Q. Now when you say "pushed the door open"--first of all, you 
said the person who appeared at the door after you opened it, partially 
opened it, was there a night chain on the door in position locked? 

A. No, there was not. 

Q. Now, you say that the person who appeared at the door, you 

recognize that person in court today? A. Yes, I do. 
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* * * * 
MR. LOWTHER: May the record indicate she has pointed to the 
defendant, Your Honor? 
THE COURT: Very well. 
BY MR. LOWTHER: 
Q. Now, when Jenkins, the defendant, shoved this paper, will 
you tell his Honor and the jury, were you able to see anything on that 


paper, Mrs. Joralemon? A. I saw what appeared to be an address. I 


don't remember precisely the number right now. 

Q. You say this defendant Jenkins then shoved his way into the 
apartment. I want you to tell his Honor and the jury what happened from 
that point on as best you remember it. A. Well, at that point he 
grabbed me around the throat, pushed me into the apartment. AndI 
remember at first we had a studio couch-like bed and I was laying this 
way on it and he had pushed me down. 

Q. You say there was a studio counch. Was that to the right or 
the left as you went into the living room of the apartment. A. That was 

to the right. 

Q. Goahead. A. And I was struggling and fighting as best I 
could. And the next thing I remember is he grabbed a piece of white 
cloth and shoved it into my mouth. And it's--it's kind of scattered 
here but I remember then I was on the floor, and he was on top of me, 
and I asked him what he wanted, because we didn't have much money or 
anything in the apartment. And he said, "I'm going to do it to you." 
And at that point he started to open his pants. 

Q. What part of his pants? A. His fly. 

Q. And where were you at the time that the defendant Jenkins said 
he was going to do it to you and he started opening the fly of his pants? 
A. I was laying on the floor. 

Q. Go ahead. A. And after that I remember I started to fight and 
tried to kick, and I tried to poke his eyes out. Then he started punching 
me. And after that I lost consciousness. 

Q. Where did he punch you and with what? A. With his fists, in 


19 


the face. 

Q. You say you then lost consciousness? A. Yes. | 

Q. Now, at the time that you answered the front door, before what 
transpired that you have just testified to, can you tell his Honor and the 
jury how you were clad, what clothes youhadon. A. Ihadona bra, 
pants, and a robe. 

Q. And now, did there come atime, after you lost consciousness, 
when you came to, when you regained your consciousness? A. There 
was a slight period of time I remember--all I actually can remember is 
fighting. And I seemed to have lost consciousness again. . 


Q. You mean after you lost consciousness the first time you came 


to briefly? A. Yes. . 

Q. Then you passed into unconsciousness again? A. That is 
right. 

Q. And do you remember in the brief interlude that you regained 
consciousness, after you first lost it, you say it was then that you were 
fighting still? A. Yes. I remember that. 

Q. Now, after you lost consciousness the second time, did there 
come a time when you again came to, when you gained your senses? 

A. The next time I came to was, I imagine, after he had left, because 
I woke up and I was laying on the floor. I 

dort remember where. I remember it was a long walk to the door. 
And I woke up, I thought I was awakening from a nightmare, until I 
realized I had my hand down on the floor and then I felt my stomach and 
I felt blood. And at that point I got up and I started to walk across the 
apartment to the front door. And then I walked across the hall, across 
to my neighbor's apartment, and knocked on the door over there, and 
she answered the door. 

Q. Never mind what she said. That is Mrs. Windom? A. That 
is right. 

Q. Now that apartment of Mrs. Windom, where is that in relation 
to the entrance of your apartment, the one that you walked across to? 
A. It is almost directly across the hall. 
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Q. And after you got to Mrs. Windom's apartment, do you have a 
recollection that you were transported in an ambulance out to the Wash- 
ington Hospital Center? A. Yes, I do. 

Q. Do you know or can you tell his Honor and the jury how long 
you were hospitalized? A. It was approximately six weeks. 

Q. And can you tell his Honor and the jury, if you know, what the 
nature of the injuries were to you? A. To the best of my knowledge, 

I received four stab wounds. 

Q. Where were they located? A. Inthe abdomen. There were 
two that I believe went into the liver; one went into the stomach, and I 
don't know about the other one. 

Q. And you were treated I think, among other physicians out there 
at the Washington Hospital Center, by Dr. Ernest Bremer, were you not? 
A. That is correct. 

* * * * 

Q. Now, what did Jenkins, the defendant, do with this cloth that 
he used? What did he do with it? A. He crunched it up and tried to 
stuff it in my mouth. 

Q. Now I want to direct your attention to two days later, the 
early morning hours--this is after you were in the hospital now--the 
early morning hours of June 12th, which would be early Friday morning, 
1959, June 12th. Can you tell his Honor and the jury whether or not in 
the early morning hours of June 12, Friday, when you were over in the 


Washington Hospital Center, you had occasion again to see this 
defendant Jenkins? A. Yes, I did. 


Q. And at'the time that you saw Jenkins in the early morning hours 
of Friday, the 12th day of June, can you tell his Honor and the Jury 
whether or not there were any police officers with Jenkins at that time? 
A. Yes, there were. 

Q. And did you identify this defendant Jenkins to the police officers 


as the one who had attacked you? A. Yes, I did. 
* * * 
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ISOBEL WINDOM 
* * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * 

Q. Mrs. Windom, where do you live, Madam? A. I live at 1611 
Twenty-First Street, Northwest. ; 

Q. And were you living at 1611 Twenty-First Street, 7 Northwest, 
back in the month of June, and specifically on Wednesday, June 10th, 
1959? A. I was. 

Q. What apartment did you have, Mrs. Windom, at that time, back 
in June? A. No. 2. 

Q. And where is No. 2 apartment located, and by that I mean, is 
it on the ground floor, the second floor, or where? A. It is on the 
ground floor. 

Q. At the time that you lived in the apartment back on June 10th, 


1959, did you know who the parties were or who was in Apartment one? 
A. I did. 


MR. LOWTHER: Stand up, Mrs. Joralemon, please. 
(Mrs. Joralemon stood.) 

Q. Will you identify this lady here as an occupant of that apart- 
ment? A. Ican. 

Q. Allright. Thank you. Now, in the morning hours of Wednes- 
day, the 10th day of June 1959, how many dogs did you have? A. Two. 

Q. Now, did you have occasion to go out of your apartment in the 
morning hours of that Wednesday, June 10th? A. Yes, I did. 

Q. And what time did you leave, Mrs. Windom? A. Well, some 
time between 7:00 and 7:30. : 

Q. And did you have the dogs with you? A. I did. 

Q. When you came out of your apartment door, that is, inside the 
foyer of the building, and you started to go out of the building, did you 
see anyone? A. As I came out of the outside door, I saw'a man, 
either just coming in or just going out. 
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Q. Now I want you to tell in your own words--never mind what you 
thought or anything like that--just what you saw, Madam, when you saw 
this man either just coming in or going out, what happened after that that 
morning, June 10? A. And he walked over to my left. There are three 


steps coming down and he walked over to the left and stood just a few 
feet away from me. And I looked at him, very definitely, and hard. 
And then my dogs pulled me up the steps and out into the street. And I 
turned my head and noticed that he was walking to the left or south on 
Twenty-First Street. 

Q. And that would be going toward R Street? A. That would be 
going toward Q Street. 

Q. Now, where did you go with the dogs? A. AndI crossed the 

street and went down a little alley which is between the two build- 
ings of the Phillips Art Gallery; the building on the left, the Stanley, and 
the building that is now on the right of that alley was not yet built. 

Q. Now, how long were you over up the alley with the two dogs 
that morning, June 10, '59, Mrs. Windom, please. A. I should say about 
five or six minutes. 

Q. And did you come back to the apartment then? A. I did. 

Q. When you came back across Twenty-First Street and inside 
the apartment, before you went into your own apartment that morning, 
did you see the person that you had seen as you were going out with the 
dogs? A. No, I did not. 

Q. Do you see the person in court today that you saw when you 
were leaving the building in the morning hours of June 10, 1959? A. Yes, 
I do. 

Q. Will you point that person out, please. A. The man over 
there. (Pointing. ) 

MR. LOWTHER: May the record indicate she is pointing to the 
defendant, Your Honor? 

Q. After you got into your apartment that morning, Mrs. Windom, 
a little bit later on I am talking about now, did you have occasion to see 

that lady who just stood up, Mrs. Joralemon? A. I did. 
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Q. I don't want to know what you said. I don't want to know what 
she said. All I want to know is this: Was there anything unusual about 
her condition when you saw her that morning? A. Very much so. 

Q. Will you describe it for his Honor and the jury, please. 

A. She came to the door and banged on the door. And I opened it and 

I didn't recognize her, because she was covered with blood and her hair 
was all streaming over her face. She did not have on her glasses. And 
she had on very little clothing either a short nightgown or a short 
chemise, and she was dripping blood. ! 

Q. Now after you saw her in that condition, did you call the police 
and an ambulance? A. I did. 

Q. Now I want to direct your attention, Mrs. Windom, to a couple 
of days after that, the early morning hours of Friday, the 12th day of 
June, and over here in police headquarters, over on C Street and Indiana 


Avenue, did you have occasion in the early morning hours, Mrs. Windom, 
to go over to police headquarters, that is, June 12? A. I did. 


MR. LOWTHER: Have these marked for identification purposes, 
Yair Honor, as Government Exhibits numbered 22 and 23. 

THE DEPUTY CLERK: Government Exhibits No. 22 and 23 
marked for identification. 


(Photographs were marked 
Government's Exhibits Nos. 
22 and 23 for identification. ) 


(Exhibits were shown to Mr. Golin. ) 
BY MR. LOWTHER: 

Q. First of all, I want to show you some photographs marked now 
for identification purposes as Government's Exhibits numbered 22 and 
23. When you went over to the police headquarters in the early morning 
hours of Friday, the 12th day of June, did you have occasion to view the 
four men who are depicted in Government's Exhibits numbered 22 and 23 
before you? A. I did. : 

Q. And when you viewed those four men in the line-up, did you 
have occasion to make an identification of any one of them to the police 
as the person you had seen in the early morning hours of Wednesday, 
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June 10th, outside the apartment building up near or at 1611 Twenty- 
First Street, Northwest? A. Yes, I did. 
Q. Will you take this pen, please, and put an X at the feet of 
the person in Government's Exhibit No. 22 that you identified. 
(The witness marked on exhibit. ) 
Q. And the person in Government's Exhibit numbered 23 that you 
identified. 
(The witness marked on exhibit. ) 


* * * 


MOSES GREEN 
* * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * 

Q. Did you live at 1863 Kalorama Road back in June of 1959? 
A. Right. 

Q. All right. Now, you recognize this defendant Jenkins, who is 
seated further away from you, with the brown sweater on here at the 
counsel table? A. Yes, sir. 

Q. Back in June, Mr. Green, when you lived at 1863 Kalorama 
Road, did you know where this defendant Jenkins lived? A. Yes, sir. 

Q. Where'did he live? A. 1817 Swann Street. 

Q. Here in the District of Columbia? A. That is right. 

Q. Now, did you have kin folk or relatives that lived at 1817 Swann? 
A. Yes, sir; a niece. 

Q. Now then, I want to direct your attention, Mr. Green, back to 
the date of Tuesday--First of all, back there in June, as of Tuesday the 
9th day of June of 1959, where were you working? A. At William Penn 
Apartment, California Street. 

Q. And you say the William Penn Apartments on California Street. 
Is that here in the District of Columbia? A. That is right. 

Q. And what was your job up there, Mr. Green? A. I was a 
janitor assistant. 
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Q. In the evening hours of Tuesday, the 9th day of June of 1959, 
did you see this defendant Jenkins? A. Yes, sir. 

Q. Where did you see him? A. He was home. 

Q. And that is at the Swann Street address? A. That is right. 

Q. Did you have any conversation with him back there on Tuesday , 
June 9? A. Yes, sir. 

Q. In the evening hours? A. Yes, sir. 

Q. Tell his Honor and these ladies and gentlemen in the jury box 
what conversation you had with him. A. Well, we was talking about 
different things and then he asked me about, say, he told me, said, "I 
got laid off yesterday. You know where I can get mea job?" 

So I said, yes. I said, "Well, you can come over to my place. 
My boss told me to find him eight or ten men." 

So we sit and talked. I was watching wrestling match. He asked 
me, said, "Well, give me that address." He pulls his billfold out and 
give me a piece of paper and I wrote it down and gave it to him. 

Q. Now, did you see what the defendant did with the address that 
you wrote on the paper? A. I think he put it back in his billfold. I 
am not sure. | 

Q. Did you go to work the next morning, Mr. Green, Wednesday, 
the 10th of June? A. That is right. | 

Q. And did the defendant Jenkins show up for the job up there? 
A. No, sir. 

* * * * 

Q. And can you tell his Honor and these ladies and gentlemen of 
the jury whether or not that is a picture of the note that you gave to this 
defendant in the evening hours of Tuesday, June 9th? A. That is the 
picture. 

Q. Can you read that, the best you can, forus. A. 2231 Cali- 
fornia Street, William Penn Apartments. 


Q. And are those the apartments where you worked when you gave 


that note to Jenkins? A. That is right. 
* * * 


THOMAS REILLY 
* * * 
BY MR. LOWTHER: 
Q. Officer, your name is Thomas Reilly, is that right? A. Yes, 


Q@. You are a Metropolitan police officer assigned to the Third 
Metropolitan police precinct? A. Yes, sir. 

Q. You were so assigned as of the morning hours of the 10th day 
of June 1959, a Wednesday? A. Yes, sir. 

Q. Officer Reilly, in the morning hours of June 10th, 1959, were 
you on foot or in the scout car, or what? A. Radio patrol car. 

Q. Did there come a time, Officer Reilly, that you had occasion 
in the course of your police duties to go to premises 1611 Twenty-First 
Street, Northwest, Washington, D. C.? A. Yes, sir. 

Q. What time did you get there, Officer? A. We arrived there 
about just before eight o'clock in the morning. 

Q. And did you have occasion to look into apartment numbered 
one, which is on your left as you walk into the foyer of the building 
there? A. Yes, sir. 

Q. Was that door opened or closed to apartment one? A. It was 
ajar. 

Q. Could you see inside? A. Yes, sir. 

Q. What could you observe with the door ajar, Officer Reilly? 
A. The room was all disarranged. The scatter rug was thrown around. 
There were several splatters would appear to be blood on the floor and 
through the hallway leading across the apartment on the opposite side. 

Q. And did you go into Apartment one? A. No, sir. When we 
looked in, as soon as we saw the disarrangement we realized what it 
was, the seriousness of it, we just closed the door to await for IL. D. 
Bureau and detectives. 

Q. You were the first officers on the scene? A. Yes, sir. 


Q. And you kept the door shut? A. Yes, sir. 
* * * 
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CHARLES CARPENTER 
* * 
DIRECT EXAMINATION 


BY MR. LOWTHER: 
* * * * 


Q. * * ** A. Iam with the general assignment squad. 

Q. Detective Carpenter, you were a metropolitan police officer 
back in June of 1959, were you not? A. Yes, sir, I was. » 

Q. What was your assignment then? A. Same. 

Q. General assignment squad? A. Yes, sir. 

Q. Now I want to direct your attention to the morning hours, 


around ten o-clock in the morning, thereabouts, of Thursday, June 11, 
and ask you whether or not you had occasion to go to the Washington 
Hospital Center? A. Yes, sir, I did. 

Q. And when you were at the Washington Hospital Center, were 
you present when any conversations were had? First of all, let me ask 


you this: 
MR. LOWTHER: Stand up, Mrs. Joralemon, please. 
(Mrs. Joralemon stood. ) 

Q. You recognize that lady? A. Yes, sir, I do. 

Q. Now, in your presence, were there any conversations between 
yourself or other police officers in the morning hours of Thursday, 
the 11th day of June, out at the Washington Hospital Center with this lady, 
Ann Joralemon, that just stood up? A. Yes, sir, there was. 

Q. Now as a result of those conversations--never mind what was 
said--where did you officers go right after the conversation? A. I 
went to Mrs, Joralemon's home address. 

Q. 1611 Twenty-First, Northwest? A. Yes, sir; basement 
apartment. 

Q. When you got to the apartment, Officer Carpenter, did there 
come a time when you in company of other officers searched that apart- 
ment? And now I am talking about the morning hours of Thursday, the 
llth. A. Yes, sir, we did. 
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Q. Now, I want to show you what has been marked for identifica- 
tion purposes Government's Exhibit No. 24. Will you look at this photo- 
graph, Officer Carpenter, and after you have looked at it, my question 


to you, sir, is: 

Do you recognize the item that is photographed in that picture? 
A. Yes, sir, Ido. 

Q. Now, where did you first see a piece of paper that appears in 
the photograph, Government's exhibit which you have on the stand before 
you? A. When I found it under the rug at the front door. 

Q. And you found it under the rug at the front door where? A. Just 
across the entrance way. 

Q. Inside the apartment or out? A. Inside of the apartment. 

Q. And when you found that note, was it opened or was it folded, 
if you recall, Officer? A. AsI recall it, it was open. 

Q. Did the note contain the handwriting, other than the items up 
in the top left there, did it contain the handwriting that is in the lower 
right-hand portion of that picture? A. Yes, sir, it did. 

Q. You turned this note, picture of which is Government's Exhibit 
No. 24, over to Lieutenant Grayston Chapman? A. That is correct, sir. 

Q. At that time Sergeant Chapman? A. That is right. 

Q. After you saw this note, the original of which I now hold a 
picture of, do you recall whether or not you police officers went to talk 
to a man named Moses Green up at the William Penn Apartments? 

A. We did, sir. 


* * * 


JAMES H. JONES 
* * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * 
Q And you are a metropolitan police officer? A. That is correct, 
sir. 
Q. What rank? A. Technician second class. 
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Q. And you work in the Identification Bureau, do you not, sir? 

A. That is correct. 
* * * * 

Q. And also as a part of your duties over in the laboratory, I mean, 
as a part of your duties as a technician in the Identification Bureau, do 
you search places or dust places for what is known as latent fingerprints 
and palm prints? A. I do, sir. 

Q. Now I want to show you, if I may, Officer Jones, a series of 
photographs, starting in with Government's Exhibit numbered one. Who 
took that photograph and when was it taken, Officer Jones? A. I took 
this photograph. It was approximately shortly after 11:00 a.m. on June 
16, 1959. 

Q, And that photograph represents the front of 1611 Twenty-First 
Street, Northwest? A. That is correct, sir. 

Q. And, to shorten this down, if you don't mind, sir, will you 
look through these exhibits and then I will ask you a question. Look at 
each one of them, if you will. 

Now, Officer Jones, will you go through those exhibits for identi- 
fication, and refer to them by the number on the back, and tell his Honor 
and the jury whether or not you took the photographs and what they repre- 
sent, please. You understand me? A. Yes, sir, I believe Ido, sir. 

* * * * 

Q. Did there come atime, Officer Jones, after you got to the 

premises 1611 Twenty-First Street, Northwest, that you had occasion to 


dust any part of the premises for fingerprints, latent fingerprints 
or palm prints? A. I did, sir. 
5 3 * * * 
THE COURT: I don't now. Were any prints obtained? 


THE WITNESS: Yes, sir, Your Honor. 
* x * * 


Q. Now, did you find, after you dusted the wall in the kitchen, the 
white tile wall on the morning hours of June 10th, did you find a latent 
print, either finger of palm? A. I did, sir. 


= 
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Q. Did you later lift that latent print from the wall to preserve 
it for evidence? A. I first photographed the latent print and then later 
lifted the latent print. 

Q. Now do you have a photograph with you to show his Honor and 
the jury the wall and the area of the wall from which this latent print 


was lifted by you on the morning hours of June 10? A. Ido, sir. I-- 
That is in one of the Government's exhibits already. Right there. I 
don't know just which exhibit it is. 

Q. I refer to Government's No. 16 for identification. Does that 

show the tile wall from which you lifted the print, Officer, the 
latent print? A. It does, sir. 

Q. Inotice on that photograph, Government's No. 16, that that 
tile wall has over it what appears to be dirt or something. What is that? 
A. That is fingerprint dusting powder, sir. 

Q. Are you able or can you tell his Honor and the jury where in 
that photograph, Government 16, what portion of that wall it was that 
you lifted this latent print from? A. Yes, sir, I can. 

Q. And will you point it out, first of all to the jury, and then 
mark it with a pencil ina circle, please. A. Your Honor, the latent 
print in question was lifted approximately three feet from the floor on 
the tile wall, about one and a half feet out from the door jamb. 

* * * * 

Q. Will you tell his Honor and the jury how far it was from where 
this knife blade, Government's Exhibit No. 21, was photographed near 

the vase, that it was to the wall where you lifted that latent print 
from? A. Approximately four and a half to five feet. 

Q. Do you have the photograph that you took of the latent print 
on the wall before you lifted it? A. I don't have a picture of it. I have 
the lift itself, sir. 

Q. Will you produce that, please. 

MR. LOWTHER: This may be marked, if Your Honor please, for 
identification purposes, Government Exhibit 25, please. 

THE DEPUTY CLERK: Government Exhibit No. 25 marked for 
identification. 
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(Picture of latent fingerprint was marked 
Government's Exhibit No. 25 for identi- 
fication.) 

(Exhibit was shown to Mr. Golin.) 


MR. LOWTHER: May these three cards, Your Honor, be marked 
Government Exhibit 26, 27, and 28, please. 

THE COURT: Very well. 

THE DEPUTY CLERK: Government Exhibits Nos. 26, 27 and 28 


marked for identification. 


(Fingerprint cards were marked Govern- 
ment's Exhibits Nos. 26, 27, and 28 for 
identification.) 

(Exhibits were shown to Mr. Golin.) 
* * * 


* * 

Q. Now I want to show you, if I may, sir, Government's Exhibits 
numbered 26, 28, and 27. What are these three pieces of paper, sir? 
A. Government's Exhibit No. 27 isthe left palm print of Vincent E. Jenkins. 


Q. Who took it? <A. I did, sir. 
Q. When? A. Approximately 12:50 a.m. on the morning of June 


12, 1959. 
Q. Andwhere? A. In the office of the Identification Bureau. 


Q. And you see Jenkins in court today? A. Ido, sir. 
Q. Point him out. 
MR. LOWTHER: Let the record indicate he has pointed to the 


defendant, if Your Honor please? 
* * * * * 


Q. What is the third and final card, and by number, please? 

A. Government's Exhibit No. 24 was taken by me in the early hours of 
June 12, 1959, in the offices of the Identification Bureau, a complete set 
of fingerprints and the right palm of the defendant Vincent Eugene 
Jenkins. 

Q. Now, after you took the exhibits which you have before you, 
the three exhibits, from the defendant Jenkins in the morning hours of 
June 12, over in the Identification Bureau, did you have occasion to 
compare any part of those exhibits which you hold before you, the finger- 
print cards and the palm prints, with the latent fingerprint which I hold 
in my hand, Government's Exhibit No. 25 for identification? A. I did, 
sir. 
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17 Q. Now, Officer, have you had occasion, during the course of 
your six years in the Identification Bureau, to testify in this court or 
in the Municipal Court or other courts in regard to the identification 


of latent fingerprints? A. Ihave, sir. 
* * * * 

MR. LOWTHER: I submit he is qualified, Your Honor. 

THE COURT: Very well. 

* * 
BY MR. LOWTHER: 

Q. When, if at all, did you come to a conclusion, Officer Jones, 
as to whether or not the latent palm print, the partial under B, was 
identified with the known partial under A? 

MR. GOLIN: Object. 

THE COURT: Overruled. 

A. Icame to a conclusion after I had rolled the defendant's prints 
and made a comparison from the known lift. 

THE COURT: Isn't this the known lift? 

THE WITNESS: It is the known lift, Your Honor. May I explain 
what I thought his question was? 

THE COURT: Just answer the question. Isn't this the lift from 
the apartment house? 

THE WITNESS: Yes, sir. 

THE COURT: Isritt this the lift from the defendant's palm? 

THE WITNESS: It is a photograph, enlarged exhibit of it, yes, sir. 

THE COURT: Well, when you took the fingerprint of the defendant, 
before you photographed it, did you make a comparison with the lift from 
the apartment house? 

THE WITNESS: I did, sir. 

THE COURT: When was that? 

THE WITNESS: After fingerprinting the defendant on the morning 
of June 12, '59. 

THE COURT: Did you come to any conclusion as to the similarity? 

THE WITNESS: I did, sir. 

THE COURT: What was it? 
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THE WITNESS: I came to the conclusion that the latent finger- 

print was identical with the left palm print of the defendant. | 
* * * * 

Q. Now can you point out, Officer Jones, for his Honor and the 
jury, any other points of identification, similarities that you have not 
marked under A and which appear on B? A. Ican, sir. 

Q. Will you do that, please, sir. 

* * * * 

Q. Now, did you have occassion, Officer Jones, to perform any 
chemical tests on any part of this defendant's body? A. I did, sir. 

Q. Prior to the time that you performed those tests on any part 
of his body, did you question him in any way? A. I did, sir. 

Q. What did you ask him and what did he answer you? A. I asked 
the defendant if he knew any reason why he should have any blood on his 
person, either on his arms or his hands or his private parts; had he 
been cut or had he handled any blood or had he had intercourse or any- 
thing of this nature. His reply was no. 

Q. Did you perform any chemical tests, Officer, on the person of 
this defendant Jenkins over there that morning of June 12? A. Idid, sir. 

Q. And those tests were for the purpose of determining whether or 
not there was blood on any part of his body, is that right? A. That is 
correct, sir. 

Q. Did you perform a test on his penis? A. I did, sir. 

Q. What other parts of his body did you perform chemical tests 
on to determine whether or not there was blood on them? A. Both hands 
and arms, sir. 

Q. Andcan you tell his Honor and the jury whether or not any of 
the tests that you performed on the penis of this defendant Jenkins in the 
morning hours of June 12 were indicative or showed the presence of blood 
on the penis? 

MR. GOLIN: Object, Your Honor. 

THE COURT: Overruled. 

Q. Both the benzidine and myelocyte green test that were run on 
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the defendant showed positive reactions. 
Q. And did any test run on any other part of his body show a 
positive reaction? A. The left forearm of the defendant, the benzidine 


and the myelocyte green test both were positive. 

Q. Now, after you had the positive results of the benzidine and 
the myelocyte green test on the penis and on the forearm, as you have 

testified, did you advise this defnendant of the positive results of 
those tests? A. I did, sir. I-- 

Q. Go ahead. Tell his Honor and the jury what you told him and 
what if anything he, Jenkins, had to say to you. A. After running each 
one of the tests, I showed the defendant the swab, and explained to him 
the color reaction on there, and after I had run the second test, which 
was the myelocyte green test on the defendant's penis, he then made a 
statement that he had had intercourse with a married woman but did not 
want to reveal her name. 


* * * 


CROSS-EXAMINATION 
* * * 
BY MR. GOLIN: 
Q. Now, sir, were you able to find any areas of dissimilarity be- 
tween the two prints? A. No, sir. 
Q. Did you check for that? A. Yes, sir. 


* * * 


DR. ERNEST H. BREMER 
* * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. And you are attached as of now, are you not, Doctor Bremer, 
to the Washington Hospital Center here intown? A. No, sir. Iam 
96 engaged in private practice. 
Q. When were you attached to Washington Hospital Center? 


A. Until June 30, 1959. 
* 
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Q. What is your specialty? A. General surgery. 

* * * x, 

Q. Did you have occasion to see that lady Mrs. Joralemon, Doctor 
Bremer, whenshe was brought into Washington Hospital Center in the 
morning hours of June 10th? A. Yes, sir, I did; shortly after her ar- 
rival in the emergency room. 

Q. Can you tell his Honor and these ladies and gentlemen of the 
jury what if any injuries, what physical condition she was in, please, 
sir. A. Mrs. Joralemon at this time was found to be in deep surgical 
shock, obviously due to extreme blood loss, which seemed to be intra- 
peritoneal within the abdominal cavity, and she exhibited at this time, if 
I remember correctly, six or seven stab wounds, four of them located 
over her abdomen, one over her lower right thigh, and one of the right 
forearm, and a smaller one, if I could remember correctly, in the 


area of the left corner of the mouth. 
* * * *. 


Q. Now, thereafter, did you have occasion to perform any opera- 


tions on Mrs. Joralemon, Doctor? 
MR. GOLIN: Object, Your Honor. 
THE COURT: Overruled. 
A. Yes, sir, I did. 


* * * 


HENRY McELVANE 
* * 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
* * * * 
Q. You are a precinct detective in the Metropolitan Police Depart- 
ment? A. Plainclothes detective. 
* * * * 
107 Q. Now at that time did you know a person named Ivory Newton? 


A. I did, sir. 
* 
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Q. And did there come a time--At the time that you had this first 
conversation with the man Ivory Newton, when you were at No. 14 Pre- 
cinct, did you have what is commonly known as a lookout for a person 
named Jenkins, a police lookout? 

* * * * 

Q. When did you talk with Newton for the third and last time that 
evening? By phone, that is. A. Some time between 9:45 p.m. andI 
would say 10:30 or 10:40. 

Q. Allright. Now, after you talked with Newton for the third time, 
where did you go physically yourself? A. I went out the Forty-Second 
Street side door to the Fourteenth Precinct, which faces Forty-Second 
Street, , and walked out of the precinct, sir. 

Q. The precinct is at Forty-Second and Benning, Northeast? 

A. That is correct, sir. 

Q. When you got out on the street did you have occasion to see 
this gentleman, Ivory Newton? A. No, sir. I crossed the street, and 
after I crossed the street is when I saw Ivory Newton. 

Q. Was he alone or in company with anyone? A. He was in com- 
pany with others, sir. 

Q. Do you see the person or persons in court today that was with 
Newton when you saw him in the evening hours in the vicinity of the 
Fourteenth Metropolitan Police Precinct? A. Yes, sir. 

Q. Will you point the person or persons out that you saw. A. The 
attorney with the dark suit, and defendant with the olive green sweater, 
and there was another fellow with him. 

Q. Was there a man named Raby withhim? A. Yes, sir; there 

was another man. 


‘Q. So there were four people there? A. Yes, sir. 
Q.: When you saw Newton and the defendant and his attorney, and 
the man named Raby, outside the precinct in the evening hours of June 11, 
did you have a conversation with this defendant in any way, shape or form 
out on the street there, Officer McElvane? A. I asked him if he was 
Junior. 
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Q. What didhe say? A. He said yes. 

Q. After he said that he was Junior, this defendant here, where 
did you take him if any place? A. We went inside the Fourteenth Pre- 
cinct to the second floor and I proceeded to get his name and his address 
and to make a telephone call, sir. | 

Q. Did you call one of your superiors on the police force? A. I 


did, sir. 
Q. Where was the superior officer located that you called? 


A. He was at headquarters, police headquarters. 

Q. Now, after you got the defendant's name in the precinct and 
made a phone call-- Incidentally, was his attorney with him in the pre- 
cinct? A. Yes, sir. He was present. 

Q. And where did you go, if any place, from No. 14 Precinct after 
you had done your business out there? A. I went directly to head- 
quarters with the defendant and Private Edward Grady of the Fourteenth 
Precinct. 

Q. As best you recall it, Officer McElvane, what time was it 
that you took custody of this defendant Jenkins out there on the street 
outside Fourteenth Precinct? A. Roughly around 10:55 p.m. 

Q. How was he transported and by whom to the headquarters after 
you had placed him under arrest? A. I brought him to headquarters 
in my personal automobile along with Private Edward Grady. 

* * * x, 

Q. Now during the time, from the time that you first saw this de- 
fendant Jenkins out there on the street in company with three other 
gentlemen, other than asking him his name and what you did in the pre- 
cinct, did you question him in any way, shape or form about the crime 

that was alleged to have taken place over at 1611 Twenty-First 
Street, Northwest, Washington, on June 10th? A. No, sir, I did not 


question him about it. 
* 


DIRECT EXAMINATION 


BY MR. LOWTHER: 
* * * * 


Q. **** A’ Iama precinct detective assigned to the sex 


squad. 

Q. Officer Hall, I want to direct your attention to the late evening 
hours of Thursday, the 11th day of June, the year 1959, and the location, 
the sex squad office over here in police headquarters. In the evening hours 
of June 11, 1959, did you have occasion to be over in the sex squad office 
over here in police headquarters? A. I did. 

Q. And when you were over there in the evening, did you have oc- 

126 casion to see this defendant who is seated over here, Jenkins? 
A. I did. 

Q. In the brown sweater? A. Yes, I did. 

Q. What time did you see Jenkins that evening for the first time, 
Officer Hall? A. Approximately 11:30 p.m. 

Q. And can you tell his Honor and the jury whether or not he was 
accompanied by counsel at that time? A. Yes, he was. 

Q. Now, in the sex squad office, at 11:30 p.m. in the evening 
hours of June 11, can you tell his Honor and the jury whether or not the 
defendant was questioned in any way, shape or form in regard to the 
offense up there at 1611 Twenty-First Street which had occurred on the 
10th? A. At 11:30 he was brought into the sex squad office and at that 
time I started preparing a line-up sheet. 

Q. What isia line-up sheet? A. A line-up sheet is information 
on the defendant which is used in the fingerprinting and photographing of 
this man at the Identification Bureau. 

Q. What does the information consist of? A. It consists of his 
name, place of birth, date of birth, time of arrest, day of arrest, lo- 
cation, a brief statement of facts as to the nature of the offense upon 

which he is being held, a record of any previous arrests. 
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Q. Apart from that now, from whom did you get the name and the 
place of birth and the date of birth, Officer? A. From the defendant. 

Q. Now, during the time that you questioned him in regard to 
filling out the line-up sheet, did you ask him anything or did he say any- 
thing, the defendant, about the previous day, that is, the 10th, anything 
at all about it? A. Detective Sergeant Pitts was also present in the 
sex squad at that time and he questioned him relative to a note. 

Q. And were you there when Pitts questioned the defendant Jenkins? 
A. Iwas preparing a line-up sheet and heard the conversation. 

Q. And what did you hear Pitts ask the defendant and what did you 
hear the defendant say to Pitts? 

MR. GOLIN: I object. I think Pitts would be the proper person to 
testify. 

THE COURT: Overruled. 

A. At that time, Pitts questioned him in regards to a note which 
had allegedly been given him by another male by the name of Moses. I 
don't recollect his last name. And he was questioning him as to how he 
had folded the note. And the defendant admitted about the note, and then 

he said that when he got the note that he went on over in the vi- 
cinity of Twenty-First and Hillyer Place and at that time he blacked out. 

Q. Now, after you were through in the sex squad office, are you 
able to tell his Honor and the jury where the defendant Jenkins was taken 
over in police headquarters? A. He was taken back to the Bureau of 
Identification. 

Q. That was for the purpose of what? A. For fingerprinting, for 
photographing, for the purpose of chemical tests upon him. 

* * * * . 
(At the bench:) 

THE COURT: Let the record show that after the officer testified 
as to information he obtained, on the line-up sheet, including any record 
of previous arrests, that the Court inquired of counsel for the defense if 
he desired a new trial, to which he replied in the negative. 


od * * * 
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MAHLON PITTS 

* * 
DIRECT EXAMINATION 

2 


BY MR. LOWTHER: 
* * * * 


Q. What is your rank and assignment in the Metropolitan Police 
Department? A. Iam a detective sergeant assigned to the general 


assignment squad, Metropolitan Police Department. 
* * * * 
131 Q. Did there come a time when you went inside of premises 1817 
Swann Street, Northwest, Washington? A. Yes, sir. 

Q. On the llth of June? A. Yes, sir. 

Q. At the time that you went in there, sir, did you have with you 
a warrant of arrest for the defendant Jenkins and a warrant of search for 

132 premises 1817 Swann Street, Northwest? A. There was a warrant 
of arrest and a search warrant in custody of now Lieutenant Chapman, 
in his custody. 

Q. When you went into 1817 Swann Street, Northwest, Washington, 
D. C., what time of the day of the 11th of June was it? A. It was late 
afternoon. 

Q. When you got inside the premises, did you look, try to find the 
defendant Jenkins? A. We did. 

Q. Did you find him there? A. We did not. 

* * * * 

Q. Now then, I want to direct your attention now, sir, to the late 
evening hours of the same date, June 11, 1959. Did you have occasion in 
the late evening hours, Sergeant Pitts, to be in the office, first of all, 
in the sex squad over here in police headquarters? A. I did. 

Q. And was Jenkins, this defendant, there at the same time as 
you? <A. He was. 

Q. What time was it when you saw Jenkins in the sex squad office 
the late evening hours of June 11? A. Late evening, between 11:30 and 
midnight. 
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Q. In the sex squad office, did you have occasion to question this 
defendant Jenkins with regard to any aspect of the alleged assault that 
took place the prior day? A. I did. 

Q. What did you ask him about, Sergeant Pitts, and what did he 
tell you? A. Iasked, first asked him if he was employed. He told me 
he was unemployed. I then asked him if he knew a man named Moses 
Green. He said he did know a man named Moses Green. I asked him 
if he knew where Moses lived or where Moses worked. He told me that 
Moses worked over on California Street. I then asked him when he last 
saw Moses Green. And he said it was a couple of days ago. I then 
asked him if he had ever inquired of Moses Green as to employment 
over at the building where Moses Green worked. And he said he had. 

I asked him if Moses Green had ever written the address of the 
building down and gave it tohim. He at first remained mute. I then 

said, "Isn't it a fact that Moses Green several days ago, in the 
vicinity of Eighteenth and Swann where you live. wrote an address down 
and gave it to you and that you placed it in your pocket and told him you 


were coming over to seek employment?" He then stated that was cor- 


rect. 

I then asked him if he still had the slip of paper with address on it. 
He said no. I asked him what he did with the piece of paper at the time 
Moses Green gave it to him. He told me he placed it in his billfold. 

I then said, "Are you positive you placed it in your billfold and not 
in one of your pockets or your watch pocket?" He stated he placed it in 
his billfold. I asked him where the slip of paper was. He stated he 
did not know. 

* * * an 

Q. Did there come a time that this defendant Jenkins, after you 
questioned him at the sex squad, did you go to the Identification Bureau 
of the Metropolitan Police Department with the defendant that evening? 
A. Yes; I was one of several officers with him. 

136 Q. And after you were in the Identification Bureau, did there come 
a time in the early morning hours of June 12th when you had occasion to 
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transport this defendant Jenkins out to the Washington Hospital Center? 


A. That is correct. 
* * * * 

Q. Now, when you took this defendant up to the complainant's 
room, Mrs. Joralemon's room in the Hospital Center, was Mrs. Jorale- 
mon conscious? A. Yes. 

* * * * 

137 Q. What if anything did Mrs. Joralemon say when she saw this 
defendant Jenkins in the early morning hours of the 12th of June up there 
in the Washington Hospital Center? A. This defendant, while standing 
handcuffed to me, near the foot of her bed, was identified by her as 
the man who had assaulted her in her apartment. 

* * * * 
139 MR. LOWTHER: Well, then, that completes the Government's 


case, Your Honor. * * * 


* * * * 


MR. LOWTHER: At this time, also, I want to move to dismiss, 
or ask Your Honor to enter a judgment of acquittal on the second count 
of the indictment; because I cannot show intent to steal. 


THE COURT: Very well. 
* * * * 


MR. GOLIN: The defense has no motions to make at this time. 
* *x * * 


IVORY L. NEWTON 
* * 


CROSS-EXAMINATION 
BY MR. LOWTHER: 


* * * * 
Q. Now, you asked this defendant if he had a weapon on him back 


there in the basement, didn't you? A. Yes, sir. 

Q. And he said he did not? A. Yes, sir. 

Q. And you asked him whether he would object to you searching 
him and he said he would not? A. Yes, sir. 

Q. And you understood him clearly and, in so far as you were 
able to ascertain, he understood you in that series of questions, didn't he? 
A. Yes, sir. re; sir. he shook his head ang said go sheet 


Washington, D. C., 
Wednesday, January 25, 1961 


* * * * * 
203 THE COURT: This prayer No. 1 never came out of Carter. You 
substituted the word "insanity" for "not guilty.” : 
No. 1 is denied. I will give my own instruction on insanity. All 
the rest are granted. 


* * * * 


DR. MARY V. MC INDOO 
* * * 
DIRECT EXAMINATION 
BY MR. GOLIN: 
Q. Will you state your full name to the Court, please. A. Mary 
V. McIndoo. 
Q. Will you state your profession to the Court. A: Iam the chief 
psychiatrist at the D. C. General Hospital. 
Q. Will you please give to the Court a resume of your education, 
qualifications and so forth, in the field of psychiatry. A. Iam a graduate 
of the Woman's Medical College of Pennsylvania. I have completed my 


residency training in psychiatry. I am certified by the American Board 


of Psychiatry and Neurology. I am a Fellow of the American Psychiatric 
Association. Iam on the teaching staff of Georgetown University Medical 
School. And presently, chief psychiatrist. 
MR. GOLIN: I submit to the Court that the witness is qualified. 
THE COURT: Very well. 
BY MR. GOLIN: 
* * * * a3 
Q. And during your work at D. C. General Hospital did there 
come atime when you had occasion to examine the defendant here, Vincent 
Jenkins? A. Yes, there was. 
Q. Can you tell the Court when that was? A. I will have to have 


the records. The records of the patient are here some place. 
* * * * ae 
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Q. Doctor, first, what was the purpose of your examination of 
this defendant? A. My purpose, in this particular instance, was to verify 
Doctor Schaengold’s findings. He had been assigned as the primary in- 
vestigator. 

Q. And will you describe to the Court how you went about verify- 
ing the examinations given and exactly what you did, step by step, to attempt 
to verify these findings of Doctor Schaengold. A. I reviewed the record of 

Mr. Jenkins at that time, and the old records from his previous 
hospitalizations. I discussed with Doctor Schaengold the history as he had 
obtained it, and reviewed the findings of the social service worker, the 
psychological tests, et cetera. And talked to the patient. 

Q. Doctor, as a result of your examinations and investigations, 
were you able to determine an opinion as to this man's mental condition? 
A. I did at that time, with Doctor Schaengold, yes. 

Q. Will you tell Court what your determination was. A. My final 
determination was mental deficiency. 

Q. What do you mean by "mental deficiency"? A. In our opinion, 
from the examinations as we got them, this man is suffering from deficiency 
of intellect , below that which we consider to be a responsible person. 

Q. Now, Doctor, would you point out to the Court and the jury 
those portions of your examination and those portions of your investigation 
and anything else that led you to the conclusion that this man was mentally 
deficient. A. We had two previous admissions to our hospital, in 1949 and 
in 1953. On both of those occasions the individual had been tested for 1.Q. 
and found to be mentally deficient. Our intellectual evaluation of this ad- 


mission, in 1959, also appeared to bear out the mental deficiency. The 


history as given by family, gotten through the social worker, 
appeared to bear out this deficiency throughout. The school history had 
been very inadequate. The social adjustment, everything about our history, 
seemed to confirm this diagnosis. 

Q. Now, Doctor, this may be repetitious, but explain again what 
you mean by "mental deficiency". A. AnI.Q. below 70. 
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Q. Is this considered a mental illness, Doctor? A. It is in the 
same book of diagnostic disorders. It is, however, specifically a deficiency. 

THE COURT: It is not a mental disease to have a mental deficiency? 

THE WITNESS: No, Your Honor. They are separate, in my think- 
ing. A deficiency is a specific loss, or lack of normal condition. 

THE COURT: Do you have an opinion as to whether or not this 
defendant on June 10th was suffering from a mental disease or a mental 
defect ? ; 

THE WITNESS: I haven't been asked that question. 

THE COURT: I am asking you now. : 

THE WITNESS: I had that opinion at one time. 

THE COURT: You still have it? 

THE WITNESS: I have altered my opinion. 

THE COURT: All right. 

BY MR. GOLIN: 


Q. Would you please clarify your prior statements. Explain what 
you mean. A. What I have just said? . 


Q. Right. 

THE COURT: When did you examine the defendant ? 

THE WITNESS: I have here, in my handwriting, on the 23rd of 
November 1959; and the 24th of November 1959; 25th. Those are my ex- 
amination dates, Your Honor. 

THE COURT: How many dates? 

THE WITNESS: Three. 

THE COURT: How much time did you use in examining him? 

THE WITNESS: I don't have it specifically recorded. There are 
fairly -- 

THE COURT: You have any recollection of it? 

THE WITNESS: No, Your Honor. They are fairly long reports. 
I would say they were at least a half hour, if not more. __ 

THE COURT: After these three examinations, did you reach a 
conclusion as to his sanity ? | 


THE WITNESS: I did. 

THE COURT: What was it? 

THE WITNESS: That he was suffering from a mental defect. 

THE COURT: And what is that defect ? 

THE WITNESS: Mental deficiency below an I.Q. level of 70. 

THE COURT: You mean to tell me that everybody that has an 
1.Q. below 70 has a mental disease or defect ? 

THE WITNESS: They have a defect, yes, Your Honor. 

THE COURT: A disease of the mind? 

THE WITNESS: No, sir; a defect. 

THE COURT: Of the mind? 

THE WITNESS: Well, lack of I.Q, is a defect of intelligence. 

THE COURT: Iknow. But you don't mean to tell me that every- 
body that has low intelligence has a mental defect, do you? 

THE WITNESS: Yes, sir, in our psychiatric thinking is the way 
we put it. 

THE COURT: Now the term "disease," as used by the Court of 
Appeals, is used in the sense of a condition which is capable of either im- 
proving or deteriorating. Now, you are not considering disease, are you? 

THE WITNESS: No, sir. 

THE COURT: You are considering "defect"? 

THE WITNESS: Yes. 

THE COURT: The Court of Appeals says the term "defect" is 


214 used in the sense of a condition which is not considered capable 


of either improving or deteriorating and which may be either congenital 
or the result of injury, or a residual effect of a physical or mental disease. 
THE WITNESS: Correct. 
THE COURT: Is that what you say he has? 
THE WITNESS: This is what I said he had. 
THE COURT: And you are basing it on the statement that because 
he had a low I.Q.? 
THE WITNESS: Yes, Your Honor. 
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THE COURT: Do you think that this low I.Q. that you speak of 
renders the defendant unfit to enjoy the liberty of action, because of the 
unreliability of his behavior and the accompanying danger to himself and 
others? 

THE WITNESS: Yes, I did at that time. 

THE COURT: And did you believe that it was a disease of the 
mind and such a derangement or breaking down of the mental faculties 
that he had lost or lacked the power of reasoning correctly? — 

THE WITNESS: I did, Your Honor. 

THE COURT: All right. 

BY MR. GOLIN: 

Q. Doctor McIndoo, did you find any evidence of mental disease 
as well as that of mental defect? A. At that time, no. 

Q. Did you cause a report to be made to this Court as a result 


of your examination? A. Doctor Schaengold made the report. I counter- 


signed it. 

Q. Do you recall what that report was? A. It was in the form of 
a letter. 

THE COURT: November 25th, 1959 ? 

THE WITNESS: Probably. I will have to find my own copies. 
Yes; I have one here November 25th. : 

THE COURT: Doctor, is that the letter? 

THE WITNESS: Yes, Your Honor. 

BY MR. GOLIN: 

Q. Now, in that report, was there any mention of psychotic con- 
dition? A. Yes, there is. 

Q. What is meant by "psychotic condition"? A. Any mental 
condition which renders the person unable to understand his actions, or 
his behavior, and thereby incompetent to stand trial. 

Q. Is there a relationship between a psychotic condition and a 
mental disease ? 

THE COURT: Of course there is. 


A. Yes, there is. 
BY MR. GOLIN: 

Q. Other than a defect. Distinguishing between a defect and a 

disease. 

THE COURT: What do you think "psychotic" means? 

MR. GOLIN: I am trying to ask the witness so she can explain 
to the jury, Your Honor. 

THE WITNESS: In courts of law, we have had to use the term 
“psychotic” to include both illness and defect. 

THE COURT: Did you come to the conclusion that this defendant 
was suffering from an organic brain defect ? 

THE WITNESS: This was our opinion at that time, yes, Your Honor. 

THE COURT: What do you mean by a "brain defect"? 

THE WITNESS: A loss or absence of certain tissues that makes 
up the normal intelligence. 


THE COURT: Did you give him a physical examination? 

THE WITNESS: Not I personally, no. 

THE COURT: Did anybody? 

THE WITNESS: Oh, yes. 

THE COURT: They tested him to see whether he had lost brain 


tissue ? 

THE WITNESS: No. You can't see that. 

THE COURT: Was he operated on? 

THE WITNESS: No, Your Honor. 

THE COURT: How can you say he lost brain tissue? 

THE WITNESS: The intelligence tests gave us this numerical 

number which we call I.Q., which was in the low range, below 70. 

THE COURT: Every person who has an I.Q. below 70, in your 
opinion, is of unsound mind, right ? 

THE WITNESS: The courts of law do accept this, yes. 

THE COURT: I didn't ask you what the courts of law did. Iam 
asking you. 
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THE WITNESS: Yes, in psychiatry, anyone below 70 is technically -- 
can be considered incompetent. 

THE COURT: Well, you say incompetent. You mean his intelligence 
quotient isn't very good, but is he of unsound mind? 

THE WITNESS: He is suffering from a defect, which can be con- 
sidered an unsound mind. 

THE COURT: And you concluded that he had an organic brain de- 
fect because of the results that you obtained from the psychologist ? 

THE WITNESS: And from our history, which we did have over 
three years, of the same sort of defect. 

THE COURT: So your interpretation of the word "defect" means 
that he has a low I.Q.? 

THE WITNESS: Yes, Your Honor. 

THE COURT: And everybody who has a low I.Q., according to you, 
is of unsound mind? 

THE WITNESS: If he got into law, into a court of law, and had done 
something that was not responsible -- 

THE COURT: Never mind about the court of law. I will take care 
of that. I am talking about the doctors. All psychiatrists believe that any- 
body that has a low1.Q. is of unsound mind; is that right? 

THE WITNESS: Yes. I will have to stand by it. 

THE COURT: How long has that been thought up? 

THE WITNESS: I am sure I am not the originator of it. 

THE COURT: Well, how long has it been? 

THE WITNESS: We arbitrarily set the I.Q., some place about 1910, 
where an arbitrary line was drawn of 70. 

THE COURT: I don't mean that. I have no complaint with the line 
that you draw. | 


I want to know how long has psychiatry recognized that a person of 


low intelligence quotient is of unsound mind. 
THE WITNESS: I can't answer. I don't know. 
THE COURT: Go ahead. 


BY MR, GOLIN: 

Q. Other than the fact that he scored a low 1.Q., in this case be- 
low 70, what other considerations led you to the opinion that this man was 
mentally defective and of unsound mind? A. His extremely poor ability 

with anything like mathematics or writing. 

THE COURT: You mean he was ignorant ? 

THE WITNESS: Yes. 

THE COURT: Is that considered by psychiatrists in determining 
whether or not he is of unsound mind? 

THE WITNESS: No. A person can be illiterate and still pretty 
smart. But -- 

THE COURT: Iam not asking you about being pretty smart. He 
can be illiterate and still be sound, can't he? 

THE WITNESS: Yes, Your Honor. 

THE COURT: The counsel wants to know what else you considered 
besides the I.Q. in determining that he was of unsound mind on the date of 
June 10th, 1959. 

THE WITNESS: His dull behavior; his apparent inability to give 
details of what had happened or what he was even in our hospital for; his 
practically lack of education, in having gotten to only about the second 
grade. One of the interviews I examined him he appeared not to remember 
his birth date or how old he was. Couldn't recite the Presidents. Didn't 
even know the first president. 

THE COURT: You asked him these questions yourself? 

THE WITNESS: Yes. 

His apparent lack of concern about what might happen to him be- 

cause of this situation that he was in. It didn't seem to register 
that this could be a serious situation. 


Well, there are other things like apparently having a very poor 
work record; stayed in the house and did the house work for his mother 
most of the time. 

There is history of a head injury when he was ten, which may or 
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may not have influenced our findings. 

THE COURT: Where did you get the information he had a head 
injury? Did he tell you that ? 2 

THE WITNESS: This was part of his interview, yes. 

THE COURT: Did you get it from anywhere else? 

THE WITNESS: I don't recall, Your Honor. I would have to check 
the social history as to whether this was verified. 

Yes; it was verified. At age ten, while visiting in North Carolina, 
received a blow to the head by something, possibly a brick. ' 

THE COURT: Where did you get that information? You say it is 
verified. 

THE WITNESS: This was from the social worker. 

THE COURT: Where did she get it? 

THE WITNESS: From the patient's mother. 

THE COURT: You have no medical information from a doctor 
that he suffered a blow on the head, except what he says or his mother says, 

is that right ? 

THE WITNESS: That is right. 

BY MR. GOLIN: 


Q. Doctor, do your records indicate when this man was first 
mentally examined at D.C. General Hospital? A. My first record, in 
psychiatry, is on October 17, 1949. 


* * * * * 


Q. Are there portions of that history that was taken in 1949 
which led you to your conclusion of mental incompetence at that time? 
A. A part of the history, as given at that time, was that patient was so 
disturbed at home his mother brought him to the hospital for treatment. 

Q. Anything else in there? A. And the final diagnosis was the 
same. 

Q. Was he given any tests at that time, psychological tests? 
A. Yes. There was a psychological test, October 20, 1949, at which time 
the I.Q. was found to be 59. 
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Q. And can you explain to us in relative terms what a 59 I.Q. 


means. A. The intelligence quotient is set up so that a normal, healthy 
person is assumed to have an 1.Q. of 100. All other 1.Q.'s are therefore 
scaled below or above or at 100, depending on how the person tested rates 
relatively to this 100. Because of certain very standardized tests, that 
are no longer questioned in their reliability, these numerical numbers are 
then graded from a hundred down or up. The average range is from 80 

to 120. Above 120'is considered to be fairly bright, and the genius range 
gets up into 160, 150. 

If a person has a below 80 I.Q., there is a range of ten, from 70 
to 80, in which they are considered to be borderline defective. These per- 
sons are incapable of high school work. Depending on their social training, 
they can be trained very nicely into certain manual tasks, and may have 
nice manners, know how to speak very well, and manage pretty well. 

Below 70, the intellect is definitely defective, and again, depending 
on the training at home, or in a school, this person can be trained to certain 

special manual tasks. He can get along rather well in some in- 
stances. If personality problems interfere, or home training has been lax, 
this person doesn't think through things carefully. He gets himself into 
difficulties because he doesn't realize the consequences of his act. 

And from 60 to 70 is what we call the high moron range. Below 
60, there is a broad group from about 40 to 60 where in the imbecile range. 
And then we get down into the very low I.Q. range of idiocy. 

Q. Doctor, as a result of your examinations, did you arrive at 
any opinion as to whether this man could distinguish between right and 
wrong? A. We decided, empirically, that this man was incapable of de- 
ciding between right and wrong because of his I.Q. level. 

Q. Did this man, because of his I.Q. level, have any degree of 
control over his emotions? A. It was our opinion he did not. 

THE COURT: You mean that he acted from an irresistible im- 
pulse ? 

THE WITNESS: That is a legal term that I -- 
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THE COURT: It is not only a legal term, is it? Irresistible 
impulse is a medical term too, isn't it? 

THE WITNESS: Yes, but when an I.Q. gets low -- 

THE COURT: You say he couldn't control what? 

THE WITNESS: Couldn't control any interest or drive because 
of lack of thinking through to the end result. 

THE COURT: Well, do I understand from that, that if he did 
commit these crimes, that you are saying that he couldn't control himself? 

THE WITNESS: He didn't control himself, Your Honor. There is 
a difference with a thinking person with a good I.Q. doing something , know- 
ing all the consequences and all the other social mores against it, who then 
has an irresistible impulse, and a person in an almost animalistic range, 
who, this doesn't mean anything to him. 

THE COURT: Well, could he still have an irresistible impulse? 

THE WITNESS: He could. But it wouldn't have the same meaning. 


THE COURT: Did this defendant act from an irresistible impulse 


in your opinion? 

THE WITNESS: I don't think I could answer that, because I really 
don't know all the circumstances of the crime as they may have been 
brought out. 

BY MR. GOLIN: 

Q. Well, Doctor, after your examinations of the defendant, did 
you arrive at an opinion as to whether or not there was any causal con- 
nection between the crime committed, if committed by him, and his mental 

impairments? A. Yes. It was my opinion that there was a causal 
connection. 

THE COURT: Causal connection between what ? 

THE WITNESS: His mental deficiency and the crime. 

THE COURT: I thought you must said you didn't know the circum- 
stances of the crime? 

THE WITNESS: But an irresistible impulse was not brought in 
at the time of this determination. I don't know about the irresistible 
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impulse. That would be a slightly different matter. 

THE COURT: As I understand your testimony so far, you have 
testified that he could not distinguish between right and wrong? 

THE WITNESS: Tint is right. 

THE COURT: You are not telling this jury that he acted from an 
irresistible impulse ? 

THE WITNESS: No, I am not; because I don't know that that might 
have been the case. 

BY MR. GOLIN: 

Q. Going back, will you explain why you think there was a causal 
connection between this crime, if committed by him, and his mental con- 
dition. A. It was my opinion that the low I.Q. prevented his thinking through 

properly possible consequences of the act. The act itself, of going 
into an apartment, or home of some sort, for the purpose of stealing some- 
thing, was the act of a person who isn’t thinking and using good judgment, 
in our present social environment. 

Q. You don't mean to say that everybody who goes into an apart- 
ment to do something wrong is incompetent, do you, Doctor? A. No,Iam 
not saying that. Now, the things that occurred after that, with the assault, 
may have been irresistible impulse, I don't know. One would have to know 
so many facts about it; if this were suddenly brought to a person of low 1.Q., 
whether he would respond to certain stimulation that did occur, as I under- 
stand. But it still showed extremely poor judgment, to proceed as he did. 
And this was the reason I felt at that time that the low I.Q. was responsible 
for the action. 

Q. Then I will ask you one question further: Did you form an 
opinion as to whether or not this crime, if committed by him, would have 
been a product of his impaired mental condition? A. As I have outlined 
it, this would be so. 

MR. GOLIN: I have no further questions. 
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CROSS EXAMINATION 
BY MR. LOWTHER: 
* w * * ok 
Q. Now, Doctor, it is true, is it not, that people with very, very 
high I.Q.'s, some with I.Q,’s even approaching genius, commit crime? 
A. Oh, yes. 
* * * * *x 
Q. In committing a crime, a person with an extremely high 1.Q. 
would be exercising very poor judgment, wouldn't they. A. They would, 
* * * * * 
Q. ** * In the results of the second confinement of this defendant 
over in the District of Columbia General Hospital , will you tell his 
Honor and the jury what the final diagnosis was by Dr. Emino Peretti. 
A. Without mental disorder. 
Q. Without mental disorder? A. Yes. 
Q. And when was that? A. In 1953. 
Q. Now then, in your review, in arriving at your findings, Doctor, 
did you take into consideration the results of Doctor McQueen, I believe 
his name is -- Don't you have a Doctor McQueen over there? A. We may. 
In what department was he ? 
Q. Neurology, I think. E.E.G. and soon. A. Yes. 
Q. Did you take into consideration results of Doctor McQueen's 


findings? A, Iam sure they were reviewed and considered. 


THE COURT: He wants to know what you did about it. 
THE WITNESS: I don't recall, Your Honor. : 
BY MR, LOWTHER: 

Q. Did you take into consideration the result that this defendant, 
during the period of time that he was in your institution, the District of 
Columbia General Hospital, in 1959, that electro-encephalograms were 

performed upon him and that they were within normal limits and 
normal? A. This is right. 

Q. You recognize what I have just taken from you in front of the 
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witness stand as the file for this last commitment? A. Ido. 

Q. Did you take into consideration, Doctor, in your finding of low 
1.Q., the fact that Michael P. McQuillen, M.D., assistant resident in neur- 
ology , after his examination of this defendant, said that he, McQuillen, 
found no evidence of organic, neurologic disease in this gentleman and 
would suggest no further laboratory studies "from our point of view." 
Did you take that into consideration? A. Yes. 

* * * * * 

Q. Well, now, what does this phrase mean, "no evidence of 
organic, neurologic disease’? A. It means that he was not able to find 

anything abnormal in the knee jerks, the pupillary changes, all 
of the other physical examinations, and the electro-encephalogram was 
negative, or normal, we should say. 

* * * * * 

Q. But he did have a normal EEG? A. He did, yes. 

Q. You say, as I understand you, Doctor, that this defendant in 
your opinion had no mental disease as of the time of this crime, June 10, 
59; is that right? A. This was my opinion at the writing of that letter. 

Q. Yes. Now, in answer to a question asked you by his Honor, 
I have got it noted here that you said to his Honor, "I have altered my 
opinion.” Did you say that? What did you mean by that? A. I did. 

Q. What did you mean by that? A. Because I have altered my 
opinion, since the writing of the letter. 

Q. I don't quite understand. So his Honor and the jury will know 
what you mean, what do you mean by that? A. Thank you. I would like 
to explain my position. 

Evidence has come out since this original letter was written, 
from the findings at Saint Elizabeths and by re-testing I.Q.-wise, that 
the I.Q. has changed and gotten into normal limits. Therefore, by defini- 
tion of his Honor, it has improved and changed, so it is a disease now 
rather than a defect, which was a permanent defect, you see. 

Q. You mean, by getting into normal limits it is now a disease? 
A. Yes. 
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Q. You mean, a normal I.Q. is adisease? A, No. No. 

Q. That is what I understood you to say, Madam. I understood 
you to say, and I don't mean to confuse you, and I am sure I couldn't be- 
cause you are far smarter than Iam. I understood you to say that, in view 


of new evidence that has come to your attention since the writing of the 


letter from District of Columbia General Hospital, and this new evidence 
coming from Saint Elizabeths Hospital to the effect that the 1.Q. is now 

above 70, that it is now no longer a mental defect but it is a 
mental disease. Is that what you mean? A. No,I did not mean that. 

Q. That is what you said, Iam afraid. A. That his condition, 
which was originally recorded with a low I.Q., is changed now; so that 
what we considered to be a permanent defect is certainly not that. To our 
knowledge, it is not a defect. 

THE COURT: Why do you say that he was suffering from a mental 
defect on June 10, 1959, and because his I.Q. is now normal he is suffering 
from a mental disease ? 

THE WITNESS: I was being asked specifically what I was report- 
ing at the time of my letter, Your Honor. And I was not given the opportunity 
to point out that I had changed my opinion. At that time, I believed sincerely 
the man suffered from a defect. 

THE COURT: And the reason for the defect was because he had 
a low 1.Q.? | 

THE WITNESS: Yes, Your Honor. 

THE COURT: Nothing else? 

THE WITNESS: Nothing else. 

THE COURT: Now his I.Q. is within the normal limits? 

THE WIINESS: It is. 

THE COURT: So he is suffering from a disease instead of a defect? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Only because his I.Q. is within normal limits? 

THE WITNESS: No. Because other testing has shown that there 
is another condition present. 


THE COURT: Well, I want to know what you had before you, in 
addition to the fact that he had a normal I.Q., to make you alter your opinion 
that he has a disease now instead of a defect. 

THE WITNESS: The reports from Saint Elizabeths, Your Honor, 
were very specific about another condition being present also. 

THE COURT: What condition did you have reported to you? 

THE WITNESS: Schizophrenic reaction. 

THE COURT: Saint Elizabeths has reported that this man is a 
schizophrenic ? 

THE WITNESS: As I understand it, yes, Your Honor. 

THE COURT: When you examined him, did you find any evidence 
that he was schizophrenic ? 

THE WITNESS: No, I did not. 

THE COURT: Have you examined him since? 

THE WITNESS: No, I have not. 

THE COURT: Are you basing your conclusion, or your opinion 
now, on the fact that Saint Elizabeths has made a report to you? 

THE WITNESS: Partly that. Plus my psychologists went over to 
the jail and re-tested this individual. 

THE COURT: Can you tell from merely a psychologist's report, 
without examining the individual, that he is schizophrenic ? 

THE WITNESS: I would not have made it in writing, no. 

THE COURT: I am asking you now. 

THE WITNESS: No, I cannot. I can't say that this man is schizo- 
phrenic, of course, except from -- 

THE COURT: I want to know why you have concluded that he is 
schizophrenic. Is it because the doctors at Saint Elizabeths expressed an 
opinion in a report to you that you now are of the opinion that he is schizo- 
phrenic ? 

THE WITNESS: This is partly so, yes. 

THE COURT: I don't mean to confine you. Partly so; is there 


anything else ? 
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THE WITNESS: It is the change of the 1.Q. that has to be explained. 
THE COURT: Wait a minute. Do you mean to tell me, if the I.Q. 
becomes normal, that that is evidence that he is schizophrenic ? 
THE WITNESS: In this case, it is, because the man.had a ten- 
year history of a low I.Q. 
THE COURT: If a man has a normal I.Q., he is all right; is that 


right ? 

THE WITNESS: Yes, Your Honor. He may also be schizophrenic. 

THE COURT: Yes. He may be schizophrenic with a normal I.Q.? 

THE WITNESS: Yes, Your Honor. 

THE COURT: But you concluded that, because he had a low I1.Q., 
he was a mental defective ? | 

THE WITNESS: I did originally, yes. 

THE COURT: Without disease ? 

THE WITNESS: Yes. 

THE COURT: Now you say that you have altered your opinion 
because his I.Q. is normal and because the doctors at Saint Elizabeths 
report that he has a schizophrenic reaction? | 

THE WITNESS: Yes, Your Honor. 

THE COURT: Now are those the only two bases that you use to 
conclude that this man is schizophrenic ? 

THE WITNESS: Yes, they are. 

THE COURT: And is it your ee that he was ecbizepureaic 
on June 10th, 1959 ? 

THE WITNESS: I would rather not have to answer that, because 
I have not examined this man in view of this mental illness. 

THE COURT: Do you think if you did examine him that you could 
determine whether or not he was schizophrenic on June 10th, 1959 ? 

THE WITNESS: I don't know. I can't always do it. 

THE COURT: When you did examine him you couldn't, could you? 
You reached no conclusion when you did examine him that he was schizo- 


phrenic ? 


THE WITNESS: No. 
THE COURT: Go ahead, Mr. Lowther. 
BY MR. LOWTHER: 

Q. When did the psychologist at your direction, Doctor, go over 
to the jail and examine this defendant Jenkins? A. Some time last week, 
I believe. 

Q. And was that at your direction, Doctor? A. Not at my direc- 
tion. It was an agreement. We decided it might be wise in these circum- 
stances. 

Q. Was that after you got information from Saint Elizabeths, 
from personnel at Saint Elizabeths Hospital, that the I.Q. had gone up 
above 70? A. It was. 

Q. Which of your psychologists went over and tested this de- 
fendant over at the jail last week? A. Doctor Levy. 

* * x*x * * 

Q. How did Jenkins make out, this last I.Q. that Doctor Levy 
gave him? A. I don't know specifically. It was in the eighties. 

Q. Inthe eighties? A. Yes. 

Q. Do you know what tests that Doctor Levy gave this defendant 
over there? A. No, Ido not. 

* * * * * 

Q. Now, then, you say that you received information from Saint 
Elizabeths, or had received information to the effect that a Saint Eliza- 
beths physician had said that this defendant, although his I.Q. was getting 


a little bit better , was suffering from schizophrenic reaction? A. That 


is right. 

Q. What doctors over there told you that, if any? A. It was 
reported to me through Doctor Levy. I believe it was Doctor Ives. 

Q. You mean the psychologist? A. Yes. 

Q. Not the psychiatrists from Saint Elizabeths? A. No; I have 
talked to no psychiatrist. 

THE COURT: You mean that a psychologist made a diagnosis 
that he was schizophrenic ? 
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THE WITNESS: They may, from their examinations, yes. 

THE COURT: You mean that they are qualified to determine 
whether a person is schizophrenic ? 

THE WITNESS: Not to make a medical diagnosis of that. 

THE COURT: What are we talking about ? 

THE WITNESS: Psychologically, the diagnosis can still be made, 


that the testing appears to be that of a schizophrenic reaction, which is 


a little different from a diagnosis. 

THE COURT: Would a psychiatrist accept that ? 

THE WITNESS: Oh, yes, Your Honor. We rely heavily on our 
psychologists. 

THE COURT: What do we need you for, then? 

THE WITNESS: I don't know. 

THE COURT: If psychologists are going to make a determination 
that a person is schizophrenic, what do we need the psychiatrists for? 

THE WITNESS: We do still. It is the M.D. who must make the 
final medical diagnosis, if it is compatible. Now, we don't always agree -- 

THE COURT: But you didn't make any, did you? 

THE WITNESS: I have not officially made that diagnosis myself. 

THE COURT: You accepted the word of the psychologist, is that 
right ? 

THE WITNESS: No; I am just admitting that my original diagnosis 
was wrong and it appears to have been another condition. 

THE COURT: But you are basing it on the report of a psychologist ? 
You haven't examined the defendant since that time? 

THE WITNESS: No, I have not. I cannot honestly write out an 
opinion that this is a schizophrenic reaction. 

THE COURT: If you can't write it out, why are you saying it now ? 

THE WITNESS: I have not really said it. We have to have some- 
thing to explain the change of the I.Q. 

THE COURT: Are you telling me that you didn't testify that you 
had an opinion that this defendant was schizophrenic ? | 


244 
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THE WITNESS: No; I have not been asked that question, I don't 
believe. I have testified I thought he was mentally defective. 

THE COURT: Yes. But you went further than that. You said 
you admitted you had changed your opinion. Didn't you say that you had 
changed your opinion ? 

THE WITNESS: I have, yes. 

THE COURT: And the change is that he is schizophrenic ? 

THE WITNESS: Have I -- I will have to fall back on the record. 

I don't recall saying this was my -- 

THE COURT: How did the "schizophrenic" get in this case? 

THE WITNESS: I don't recall. 

THE COURT: Well, am I understanding you to say now that you 
have no opinion that this defendant is schizophrenic ? 

THE WITNESS: I have no official opinion as to what the con- 
dition is at this time. 

THE COURT: Do you have as to what his condition was on June 
10th, 1959 ? 

THE WITNESS: No, Your Honor; not from direct examination. 

THE COURT: I didn't ask you that. Do you have an opinion, a 
medical opinion, on information that you have received, what his mental 
condition was on June 10th, 1959 ? 


THE WITNESS: I have an opinion he was suffering from some 


condition. I cannot say specifically what. 

THE COURT: Some condition, but you don't know what? What 
condition are you talking about? 

THE WITNESS: The history, as I have it, I have a professional 
opinion, it may have been a particular reaction. 

THE COURT: No. Iam not interested in what it may have been. 

You are a psychiatrist. My question is very simple: Do you or 
do you not have a medical opinion, from what you know about the defendant 
and the reports you have received, as to what his mental condition was 
on June 10th, 1959 ? 
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THE WITNESS: I do have an opinion, Your Honor. 

THE COURT: All right. What is it? 

THE WITNESS: That he was suffering from a mental condition 
at that time. 

THE COURT: What kind of a mental condition? 

THE WITNESS: This I cannot answer specifically , because I 
have not examined this person for the condition which I believe it to be. 
Since my original diagnosis was in error, I have to accept that, so that I 
cannot give a diagnosis now. 

THE COURT: Well, according to your original diagnosis, as 
long as you can't give one now, is it fair to say that you concluded, as a 
medical expert, that the defendant on June 10th, 1959, was suffering from 
a mental defect ? 

THE WITNESS: No. I believe he suffered from a mental disease 
on June 10th. 


THE COURT: I asked you, a little while ago, whether you had 


an opinion that he suffered from a mental disease, and you said no. 

THE WITNESS: This was before I was ina position to point out 
I had changed my diagnosis. 2 

THE COURT: You just testified a minute ago that you couldn't 
give an opinion now. Now, can you, or can't you? 

Didn't you just testify that you were not able to give an opinion 
now as to what his mental condition was on June 10th, 1959 ? 

THE WITNESS: I said I had an opinion but no diagnosis. 

THE COURT: Miss Reporter, would you please read the record 


(The reporter read from the record as follows: 
"The Court: But you didn't make any, did you? 
"The Witness: I have not officially made that diagnosis myself. 
"The Court: You accepted the word of the psychologist, is 
that right ? 
"The Witness: No; I am just admitting that my original 
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"diagnosis was wrong and it appears to have been another condition. 


"The Court: But you are basing it on the report of a psy- 
chologist? You haven't examined the defendant since that time ? 
"The Witness: No, I have not. I cannot honestly write out 
an opinion that this is a schizophrenic reaction.") 
THE COURT: So you cannot write out an opinion. Now you can 
give an opinion, is that it? 
THE WITNESS: A diagnosis, Your Honor. 
THE COURT: Now look, I don't want a play on words about this. 
You understand that ? 
THE WITNESS: Yes, sir. 
THE COURT: Don't tell me about a diagnosis. I am asking you 
if you have a medical opinion as to this man's condition on June 10th, 1959. 
Do you, or don't you ? 
THE WITNESS: I don't, Your Honor. 
THE COURT: Did you ever have? 
THE WITNESS: I did, Your Honor. 
THE COURT: When? 
THE WITNESS: With my original diagnosis. 
THE COURT: And what was it? 
THE WITNESS: Mental defect. 
THE COURT: That is all I have. 
REDIRECT EXAMINATION 
* * * * 
BY MR. GOLIN: 
Q. I would like to ask you one further question, Doctor: Do you 
have any opinion as to whether this man on June 10th, 1959, was suffering 
250 from mental disease or mental defect? A. I have no opinion. 
Q. Did you have one before you came into court this morning? 
A. I did. 
Q. And what was that opinion? A. That he did suffer from a 
mental defect. 
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Q. And why did you change that opinion since you came into 
court this morning? A. Because I was put in the awkward situation of 
making a diagnosis without personally having examined the patient and 
finding this myself. 

THE COURT: Now wait a minute. You said that you didn't have 
a medical opinion today, as a result of your later reports that you obtained 
from Saint Elizabeths. Now you say you do. Which is it? 

I understood your testimony to be that originally you were of the 
opinion the defendant on June 10th, 1959, was suffering from ‘a mental 
defect, but that because of this additional information that has come to 
you, that today you don't have an opinion. Am I wrong about that, or did 
I misunderstand you ? 

THE WITNESS: Yes. I have said that I do not have a medical 
opinion about the new diagnosis. Now the question -- I came into court 

with an opinion, and I have now changed it. 

BY MR. GOLIN: 

Q. What was that opinion when you came into court? 

THE COURT: You say you have now changed it? Then you do 
have an opinion, right? Either you do or you don't. 

BY MR. GOLIN: 

Q. Doctor, we only -- 

THE COURT: Wait a minute. Let her talk. 

THE WITNESS: I have an opinion based on what information was 
given to me by others. But I am not allowed to make that diagnosis. 

BY MR. GOLIN: : 


Q. Doctor, the question is very simple. Do you, yourself, have 


an opinion as to whether or not this man was suffering from mental 
disease or mental defect on June 10th, 1959? A. Ino longer know how 
to answer this question. And I apologize, Your Honor. 

THE COURT: No need to apologize, Doctor. 

THE WITNESS: I'm strictly confused now; because I don't know 
where we are. 
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THE COURT: You are not the only one that is confused. 
All I am trying to find out, Doctor, very simply, is this: that when 
you first examined the defendant, you concluded that on June 10th, 


1959, he was suffering from a mental defect. Correct? 

THE WITNESS: Correct. 

THE COURT: Since you have received additional information from 
Saint Elizabeths Hospital, and I assume that they are the reports of the 


psychologists ? 

THE WITNESS: They are. 

THE COURT: You are unable to form an opinion; is that correct? 

THE WITNESS: I formed another opinion. 

THE COURT: All right. If you formed another opinion, what is it? 

THE WITNESS: That there was a mental illness present also at 
the time of the commission of the crime. 

THE COURT: In your opinion on June 10th, 1959, he was suffer- 
ing from a mental defect and he was also suffering from a mental disease, 
correct ? 

THE WITNESS: That is right. 

THE COURT: And that mental disease was schizophrenia? 

THE WITNESS: This is what was reported as a -- 

THE COURT: No, no, no, no, no. I want your opinion, not the 
psychologist’ s. 

THE WITNESS: My opinion is that this must have been a schizo- 
phrenic condition, yes. 

THE COURT: And it is not based on any examination you made? 

THE WITNESS: No, it is not. 

THE COURT: And is it customary for you to give medical 
opinions if you don't examine the patient ? 

THE WITNESS: When all the evidence points to something else, 
I can have this opinion, yes. 

THE COURT: Would you express an opinion as to a person's 
mental condition on the basis of a report given to you by a psychologist ? 
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THE WITNESS: I do, Your Honor, very frequently. 

THE COURT: Without even seeing the patient? 

THE WITNESS: In most cases I do see the patient. This person Ihad 
seen. He was showing certain signs and symptoms. I made a wrong diagno- 
sis. The suggested diagnosis from a psychologist explains my wrong diagnosis. 

THE.COURT: Do I understand you to say that there are times when 
you express a medical opinion as to a man's mental condition without even 
seeing the man and you are basing it on a report from a psychologist? Is 
that what I understand you to say? 

THE WITNESS: No; no, Your Honor; not to a court. 

THE COURT: Well, do you make it to an official at ae Elizabeths 
Hospital ? 

THE WITNESS: Iam sorry -- I didn't understand the question. 

THE COURT: Have you ever made a report to Doctor Overholser, 
or any official of Saint Elizabeths Hospital, that you have a medical opinion 
as to a man's mental condition, without examining the man or seeing the 
man and basing it solely on the opinion or the report received from a 
psychologist? Have you ever done it? 

THE WITNESS: No, Your Honor. I don't believe so. 

THE COURT: I thought you said you had? 

THE WITNESS: It depends on the kind of report. One picks up the 
phone frequently and discusses patients from history or other findings, and 
one can express a presumptive opinion without necessarily making a -- 

THE COURT: Would you, as a psychiatrist, and, in my opinion, a 
good one, ever make a report, to anybody, over the telephone, written or 
in anywise, as to a man's mental condition without seeing the patient, bas- 
ing it solely on a report received from a psychologist ? 

THE WITNESS: In certain circumstances; Cee at no a court 
case. But yes, we do, every day. 

THE COURT: You do it every day? 

THE WITNESS: Yes. There are many situations where Iam 
reporting back and forth to various persons of history as outlined -- 

THE COURT: I didn't ask you that. All I want to know is: Do 
you report, or do you talk to anybody and give a medical opinion as to the 
patient's mental condition, without even seeing the patient, without even 
examining the patient, because you have a report from a psychologist ? 

THE WITNESS: Yes, Your Honor. I get reports by phone from 
social workers, from -- 

THE COURT: Social workers? 

THE WITNESS: Yes, Your Honor. I admit wallace’ from history 
of any number of individuals in this city, who call saying such and such a 


history on a patient. I say it would appear the person should be hospital- 


ized, or the person calling me is requesting hospitalization -- 

THE COURT: No, no, no. I am not disputing that. Of course you 
can admit them on that. My question is simply: Do you, not on admission -- 
When you admit a person, you admit them to determine what their mental 
condition is. You don't make it up before you admit them, do you? 

THE WITNESS: I still have a medical opinion from what I heard. 
This is a presumptive opinion. 

THE COURT: My question is: Do you mean to tell me that every- 
body that is admitted to Saint Elizabeths is presumed to be of unsound mind? 

THE WITNESS: I don't know about Saint Elizabeths. I work at 
D. C. General. 

THE COURT: All right. Let's make it D. C. General. 

THE WITNESS: More or less, yes. They are presumed to have 
a mental illness until proved otherwise. 

THE COURT: Even though they are just admitted for the purpose 
of an examination? 

THE WITNESS: For a mental examination, yes. 

THE COURT: That is all. 

BY MR. GOLIN: 

Q. Doctor, you had examined the defendant, right? A. Yes. 

Q. Was your opinion that this man was suffering from a mental 
disease on June 10th, 1959, based solely on the report given you? A. Which 
report? I'm sorry. 

Q. The last report from Doctor Levy, the psychological one. 

A. Yes, it was. 

Q. Based solely on it? A. Oh, plus our own findings of -- 

Q. In other words, your examinations and findings, together 
with this last report, led you to that opinion? A. They did. 

Q. Now, Doctor, I will ask you a question again: Do you have an 
opinion as to whether this man was suffering from a mental disease or a 
mental defect, either one, on June 10th, 1959? A. I do have an opinion. 
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Q. And what is that opinion, Doctor? A. That he was suffering 
from a mental disease at that time. : 

Q. And do you have an opinion as to whether or not there was any 
causal connection between his disease and the alleged crime? A. I have 
an opinion, that there was a causal connection. | 

Q. And could you say that the crime was a product of the disease ? 
A. In my opinion, that is so. 

MR, GOLIN: Thank you, Doctor. 

RECROSS EXAMINA TION 
BY MR. LOWTHER: 

Q. What disease? A. A mental illness. 

Q. What disease? A. Schizophrenia. 

Q. Schizophrenia? 

* * * * * 

@. Iam not talking about at the moment. What I am trying to 
find out about is: Why did you tell his Honor, not over twenty minutes 
ago, that you didn't have an opinion as of June 10th, 1959, whether this 
defendant had a mental disease or not? A. I don't recall how we got 
into the earlier discussion. But I do have an opinion as of this moment. 

I did before I came into the courtroom. And I have to leave it at that. 

Q. When is the last time you saw this defendant and examined 
him yourself from a psychiatric point of view? A. My last written report 
is the 25th of November 1959. | 

Q. It is over a year ago? A. Yes. 

Q. And at that time, to get it clear so that his Honor and the 


jury may understand, your diagnosis was mental defect, right? A. Right. 
Q. LowI1.Q.? A. Right. 


Q. And then, because recently you have received information, 
either directly or through an intermediary, that psychologists -- not 
psychiatrists -- psychologists at Saint Elizabeths Hospital have made 
certain findings on this defendant, you now say that your original diagnosis 
of mental defective is wrong and that you have an opinion that back on 
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June 10, 1959, this defendant was a schizophrenic; right ? A. Right. 

Q. Without any interview since November '59 of yourself with 
this defendant? A. Right. 

* * * * * 

Q. What is schizophrenia, Doctor? A. It is mental illness of 
the serious type, in which the individual's judgment is extremely distorted, 

his thinking processes are bizarre to most of us, normal people. 
They may or may not have hallucinations. 

Q. Did you find any hallucinations in this man when you examined 
him back in '59? A. No, I did not. 

Q. No hallucinations? A. No. 

Q. Give us some more of the characteristics of schizophrenia. 
A. They have delusions of one type or another. 

Q. Did you find any delusions when you examined this man back 
in '59? A. I did not. 

Q. Did not? A. No. 


Q. Give us some more characteristics. A. Autism, as we say. 

Q. Who? A. Autism, a-u-t-i-s-m. . 

Q. What does that mean? A. Preoccupation with self. Everything 
is centered within the sick person's orbit. 

Q. You mean the self-centered person? A. Yes; much too much 


self-centered. 

Q. What else? A. Expecting the entire world to revolve around 
him. 

Q. A lot of people think that the entire world ought to revolve 
about them, don't they, Doctor? A. They do. 

Q. What else? A. Lack of time sense, meaning that they are 
again preoccupied with themselves. They don't get to their business or 
whatever they should do -- 

Q. Did you find all these back there in'59? A. No,I did not. 

Q. You did not. 

And now you tell this Court and jury as of this day, 24th, I guess, 
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25th of January 1961, that you have a medical opinion that this defendant 
back on June 10, 1959, was a schizophrenic? A. I do. 
* * * * * 
Q. Now, I still want you to tell his Honor and the jury how this 
schizophrenia caused this crime that we are involved in in this case, 
THE COURT: I think I should interrupt you just oné minute. 
Any testimony by Doctor McIndoo that this defendant is schizo- 
phrenic, or was schizophrenic on June 10th, 1959, is stricken and excluded 
from this record, for there is no proper basis for such diagnosis. 
MR. LOWTHER: Very well, Your Honor. I will withdraw the 
question. I have no other questions of the doctor. | 
* * * * * 
MR, GOLIN: May we approach the bench, Your Honor? 
(At the Bench:) 
MR. GOLIN: I would like to voice an objection to Your Honor's 
ruling that all evidence of schizophrenia should be excluded. The witness 
has testified that that opinion was not based solely on the later evidence, 


but based together with her previous examinations and previous reports. 
THE COURT: I understand what you said. But Iam excluding. 


* * * * * 


DR. RICHARD SCHAENGOLD 
* * * 
DIRECT EXAMINATION 
BY MR. GOLIN: 

Q. Please state your name and address to the Court. A. Dr. 
Richard Schaengold, D. C. General Hospital. 

Q. And what are your duties at D. C. General Hospital? A. I 
am a psychiatrist on the psychiatric staff of the hospital. 

Q. And would you acquaint this Court and the jury with your 
background and qualifications in the field of psychiatry. A. ‘I have an 
M.D. degree from the University of Cincinnati, three years of psychiatric 
residency at the Yale University Medical School, and I have been at D. C. 
General for the past year and a half as a psychiatrist. 
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MR. GOLIN: I submit the witness is qualified, Your Honor. 
BY MR. GOLIN: 

Q. While you were at D. C. General, Doctor, did you ever have 
occasion to examine the defendant here, Vincent Jenkins? A. I have ex- 
amined Mr. Jenkins. 

Q. Would you please state to the Court the time when you examined 

him. A. I examined him during his stay in the hospital, in the 
latter part of 1959, when he was on the ward, the psychiatric ward. I saw 
him probably three or four times while he was there, maybe more than 
that -- a minimum of four times. 

Q. Do you know the dates? A. I can't recall the dates. But he 
was in the hospital I think from September to December, 1959, approximately. 

Q. Would the dates appear in the records? A. They would be 
on the records. 


(Having received record from examining counsel:) 


It was October when he came in and I saw him, October 12th. I 
saw him shortly after admission. 

Q. Now, Doctor, without telling us what conclusions you reached, 
put as a result of your examination did you reach an opinion as to this 
man's mental condition? A. Yes, I did reach an opinion. 

Q. Would you please point out to the Court and the jury the ex- 
aminations and all other things that you used to formulate your opinions. 
A. Well, first of all, there is the interview of the patient on the ward, and 
I saw him several times. He was referred for psychological examinations 
and techniques, and he received neurological examinations, by a neurol- 
ogist , and electro-encephalography; also the observation of the staff per- 

sonnel, which was to help us formulate something about the 
patient. 

Q. Can you tell us what tests were given to him? A. Well, he 
received a battery of psychological examinations, including the, well, 
the standard psychologicals, for IQ testing, and Rorschach. He received 
an electro-encephalogram and blood examinations, to rule out syphilis 
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or, well, syphilis particularly. And he received the standard neurological 
examinations, to rule out organic brain disease of some kind. 

Q. And as a result of these examinations, Doctor, were you able 
to get an opinion of this man's mental condition? A. Our feeling was, or 
my feeling was, that he has a severe amount of disability , coming from 
multiple areas. We felt that there was mental retardation existing in him. 
We felt that there might be some organic brain disease; but this wasn't 
substantiated at all. : 

However, we also felt that due to the way he responds with people 
and with the external world in general, that he does have a severe psy- 
chological disturbance which incapacitates him by and large during certain 
times. 

Q. Could you state whether or not in your opinion this man was 
suffering from mental disease or defect, or both? A. I would say both. 

Q. And could you state how long this man had been suffering 

from mental disease or defect, or could you venture an opinion 
as to how long? A. It is hard to say exactly how long. But he was in the 
hospital in 1949 and his condition was about the same at that time as on 
this recent admission. And from the history, from the mother, the family 
history, I would say it goes back much further than that. 

Q. Could you venture an opinion as to this man's condition on 
June 10th, 1959? A. I feel that this man at this time was unable to pro- 
perly evaluate reality and use adequate judgment in his behavior, to deal 
with behavior. 

Q. Could you say whether or not this man was suffering from a 
mental disease or defect, or both, on June 10th, 1959? A. Oh, I would 
say both had been going on, and prior to that, too. 

Q. You are acquainted with the alleged crime, are you not ? 

A. Yes,Ii am. 


Q. Could you give an opinion as to whether or not, in your opinion 


there was a connection between his mental competency and the crime com- 
mitted? A. I feel that there is. 
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Q. Now, Doctor, would you point out to the Court and to the jury 
those things in your examination and in the tests and anything else you used 
which led you to this conclusion. A. Well, I would reserve the test part 

for the individual who actually did the testing, the psychological 
tests, even though we do get their opinion for our formulation. 

I think in the history, he has a long history of being withdrawn, 
rather isolated, of not really being able to use the ordinary objects in the 
external world that most people are able to use and mature by the use of, 


say, going to school and being able to benefit from this kind of experience. 


He is not able to be related with other individuals in a satisfactory manner, 
which is the way an individual can learn how to deal with impulses and how 
to deal with stress that comes up in everyone's life. It is in these areas 

I feel that his disability is greatest. 

He is not able to communicate, either, with other individuals. He 
is not able to understand what he sees and hears, stimuli coming from the 
outside. He is not able to really understand what goes on around him, and 
therefore use these stimuli to form proper judgments. 

THE COURT: What is he suffering from? 

THE WITNESS: Well, I feel he is suffering from a combined 
difficulty. He is suffering from, I would say, No. 1, a mental retardation 
of some degree. The amount of it is hard to just say. 

THE COURT: You don't call that unsoundness of mind, do you? 

THE WITNESS: Well, I was getting to the other part. I would 
also say he is suffering from a chronic psychosis, which would be of an 
undifferentiated kind of psychotic condition of longstanding duration. 

THE COURT: You mean you don't know what is the matter with 
him? 

THE WITNESS: Well, it is difficult to put it in terms of -- I think 
I do, yes; I think generally I do. 

THE COURT: What do you mean by "undifferentiated psychosis" ? 

THE WITNESS: Well, this is his ability to understand the external 
world and to act accordingly from this, from stimuli he receives from the 
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outside. He hasn't developed a mature enough personality to be able to 
formulate acts based upon reality or based upon events that are occurring 
on the outside, and therefore regulate his behavior properly. 

THE COURT: I understand you to say that he is not are 
from an organic brain defect -- right? 

THE WITNESS: Well, not from an organic brain disease which 
would mean some kind of tissue structure in the brain itself, brain cell 
damage, we will say. But this doesn't exclude mental retardation, which 
might be general or acquired. : 

THE COURT: Has he, in your opinion, an organic brain defect ? 

THE WITNESS: Not organic, no. There is no evidence to sub- 

stantiate organic brain defect. 

THE COURT: Did you ever report to anybody that this man, in 
your opinion, had an organic brain defect ? 

THE WITNESS: I wouldn't use the word "organic." 


THE COURT: I am asking you, did you ever do that? 
THE WITNESS: No, I never did that. I might have used the word 
"defect," but not "organic." 


THE COURT: Is that your signature ? 

THE WITNESS: It sure is. 

THE COURT: Did you report to this Court that he had an organic 
brain defect ? 

THE WITNESS: Yes. That would be incorrect in that case. 
There is no evidence for that. 

THE COURT: You mean you made an incorrect Sonor to this 
Court ? 

THE WITNESS: Well, I would say that that is, with the word 
“organic” in there, I don't think it is accurate. I would say this, that it 
isn't substantiated by the findings, I don't think. 

THE COURT: You say that he has a mental defect? 

THE WITNESS: Yes, I feel that he does. : 

THE COURT: And that mental defect is evidenced by what ? 


THE WITNESS: Well, his dullness, his inability to relate, his 
inability to formulate ideas, to understand perceptions that come in from 

the outside that he sees, hears, and use these kinds of information 
in order to make decisions and to respond. His responsiveness is disturbed. 

THE COURT: And his mental disease is undifferentiated psychosis ? 

THE WITNESS: I would call it a psychotic reaction of an undif- 
ferentiated type, with the possibility of this being a chronic schizophrenic 
reaction, even though there is not sufficient data to make such a statement. 

THE COURT: You say he has a schizophrenic reaction? 

THE WITNESS: I would say so, if the psychological examinations 
were to bear this out. On the clinical exam I wouldn't be able to say so. 

THE COURT: Did you have any psychological reports before you? 

THE WITNESS: Yes. 

THE COURT: Did you form an opinion from those reports? 

THE WITNESS: The reports, well the discussions, I had several 
discussions with the psychologist from our hospital who tested him, and 


they were indeterminate, as far as I could determine. They were on the 


border line. 

THE COURT: Do you still have an opinion that he is schizophrenic ? 

THE WITNESS: I say that this is a possibility. I do not, I can't 

decisively say this is his diagnosis. It is only a possibility, simply 
because in people like this this is always a possibility, people who seem 
to lack -- 

THE COURT: You have examined other people before and deter- 
mined that they are schizophrenic, haven't you? 

THE WITNESS: Certainly, oh yes; they are all shades. 

THE COURT: But you cannot determine that this man is, can you? 

THE WITNESS: Not definitively, I can't be -- not from a clinical 
examination could I say this. 

BY MR. GOLIN: 

Q. You made a statement that if the psychological tests bore out 

this, you would say that he would be a schizophrenic? A. It would be 


consistent with that, yes. 

Q. Now, Doctor, would the fact that this patient or this man 
tested higher on certain psychological tests, subsequent to your examina- 
tion, in any way change or influence your diagnosis? A. Well, if he tested 
higher, that would make one lean more towards a purely psychological dis- 
order, at least more towards psychological disorder, rather than retarda- 
tion disorder. 

Q. Do you mean that that would be indicative of a mental disease? 
A. It would certainly add evidence, because I feel that this man, the dis- 

ability that he has is extreme, and it has to be based on one or 
the other. It is a diagnosis in some respects by exclusion. | 

THE COURT: You mean that if his IQ gets better, that means he 
has a mental disease ? 

THE WITNESS: Well, something has to explain his personality 
structure. There has to be something to explain this. It is sometimes 
quite difficult to -- 

THE COURT: Is that your explanation, that because his IQ is 
better he has a mental disease ? 

THE WITNESS: That would add some evidence towards this, yes. 
It would indicate that perhaps it is not mental retardation that causes this 
dullness and inability to relate or judge correctly. This is often very 
difficult to tell simply by the tests that are available and even on long-term 
observation as we have been able to do with this man. We have had him in 
the hospital for two months. It is sometimes quite difficult to decide. 


* * * * ae 


CROSS EXAMINATION 


BY MR. LOWTHER: 
* * * * _* / 
284 Q. I am trying to find out for His Honor and the jury, when did 
you, Doctor, formulate your opinion for the first time that as of June the 
10th, 1959 this defendant suffered from an undifferentiated psychosis? 
A. That possibility was always entertained, from the very beginning. 
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Q. Iam not asking about possibilities now, sir. I am asking you 


when did you first formulate your opinion as to that. A. I find that very 


difficult to answer as an exact date, because -- 

THE COURT: Well there did come a time when you formulated 
that, didn't you? 

THE WITNESS: Yes; we sent the letter out. 

THE COURT: Where did you send the letter? 

THE WITNESS: Where? 

THE COURT: Yes. 

THE WITNESS: We sent a letter to the Court. 

THE COURT: That he was suffering from an undifferentiated -- 

THE WITNESS: No. Well, the letter is right here in front of me. 

THE COURT: I am asking you, there came a time when you 
formed an opinion that he was suffering from an undifferentiated psychosis; 
right ? 

THE WITNESS: That is right. 

THE COURT: Did you ever inform the Court of that? 

THE WITNESS: No. That was not asked. 

THE COURT: What wasn't asked? 

THE WITNESS: Well, we rendered an opinion as far as whether 
we felt that the act that he is charged with is the product of mental disease 
or defect. We felt more that this could be explained in the area of mental 
defect than mental illness, in terms of psychoses. 

THE COURT: Wasn't the order that was sent to you to determine 
whether the defendant is presently so mentally incompetent as to be unable 
to understand the proceedings against him or to properly assist in the 
preparation of his defense; and, two, whether the defendant at the time of 
the alleged criminal offense committed on June 10, 1959 was suffering 
from a mental disease or defect, and, if so, whether his alleged criminal 
act was the product of his mental condition? 

THE WITNESS: That is right. 

THE COURT: And the answer that you gave was that: 
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"Our examinations reveal this man to be suffering from an 
organic brain defect resulting in mental deficiency and impaired 


judgment. He is, therefore, psychotic , incompetent, and incapable 


of participating in his own defense. 

"Because of the above findings, it is my opinion he was in- 
competent at the time of the crime and that the crime for which 
he is charged was the direct result of his mental defect." 

Is that what you said? 

THE WITNESS: Yes. The mental defect was our impression, 
our major feeling. 

THE COURT: When did you ever inform the Court you were of 
the opinion that this man was suffering from a mental disease which you 
call undifferentiated psychosis ? 

THE WITNESS: Well, obviously it is not recorded there in the 
letter. 

THE COURT: Why isn't it? 

THE WITNESS: Primarily because of the information that has 
been given me along the line by the psychologists, we felt that the IQ may 
be higher than stated. In other words, -- 

THE COURT: My question is when you received this information 
which made you come to this conclusion as a medical expert, why wasn't 
that forwarded to this Court? 

THE WITNESS: Well, we felt that the data there would explain 
this man's, in other words, the fact that the crime that was charged was 

a product of mental disturbance, mental defect, in this case, we 
felt this was sufficient. We have never been able to rule out mental defect, 
that this is not still the major entity involved in this man. 

THE COURT: Did you believe on November the 25th that this 
defendant was suffering from a psychosis known as undifferentiated 
psychosis ? 

THE WITNESS: No. At that time, at the time you mentioned, 
'59 -- 


THE COURT: Did you? 

THE WITNESS: No. I felt that the major factors involved were 
mental deficiency. In other owrds, we had evidence of consistent low IQs, 
which were certainly consistent with his clinical behavior. There is no 
question there. Something had to explain this man's clinical behavior. 

THE COURT: Now when you did reach the opinion that he was 
suffering from a mental disease known as undifferentiated psychosis, why 
was not that reported to this Court ? 

THE WITNESS: The only thing that I can say in regard to that 
would be that this would be one of the two possibilities here. Again, this 
has been thought and considered and maintained from the very beginning. 
And we felt -- I felt -- that mental defect was uppermost and would ex- 
plain the behavior and the picture he presents more easily, more readily. 

THE COURT: Are you the assistant chief psychiatrist ? 

THE WITNESS: That is right. 

THE COURT: Was not the chief psychiatrist ordered to present 
a letter to this Court stating what his mental disease was? 

THE WITNESS: Well, there is a letter, certainly. 

THE COURT: There is an order, isn't there? 

THE WITNESS: Yes. 

THE COURT: Well why didn't you comply with it? 

THE WITNESS: I felt that I had complied with it, with this 
particular statement. 

THE COURT: Do you think that stating that a man has an organic 
brain defect resulting in mental deficiency and impaired judgment is the 
same as an undifferentiated psychosis ? 

THE WITNESS: Well, the psychotic condition, that was a later, 
was arrived at later, much later. This is in reviewing the records. 

THE COURT: All right. When you arrived at it later, why 
wasn't it reported? 

THE WITNESS: I can't give you an answer to that, because it 
should have been reported. There is no question about it. 
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THE COURT: As a matter of fact, Doctor, when a psychiatrist 
arrives at a diagnosis that a man has an undifferentiated psychosis, doesn't 
that simply mean that you doctors believe that there is something wrong 
with him but you don't know what it is? 

THE WITNESS: Well, this man falls in that category definitely. 

THE COURT: I mean, you don't know what's wrong with him, 
do you? 

THE WITNESS: That's right. Essentially we don't know what 
is wrong. But let me add one other thing about it, Your Honor. I would 
say this, that there is something wrong -- and this is the point -- about 


this man. 

THE COURT: You are not one who believes that if there wasn't 
something wrong he wouldn't have committed the crime, are ‘you? 

THE WITNESS: No; that is not the situation here. I think his 
history pretty much indicates that there has been something wrong, from 


going way back. 

THE COURT: Iam not talking about his history; I am talking 
about you. : 

THE WITNESS: The question? No, I don't have that feeling. 

THE COURT: All right. 

BY MR. LOWTHER: 

Q. Well then my question again, sir, is when, was it before or 
after this man was discharged from your institution, in December of '59 
I believe it was, Doctor, was it before or after that that you arrived at 
your opinion that he suffered from an undifferentiated psychosis? A. Well, 

I would say that when it was definitive, finally, it would be after- 
wards, after this time, definitely. 

Q. And were you apprised recently of the findings of certain 
psychologists of the Saint Elizabeths Hospital? A. Oh yes, yes. 

Q. Did their findings have anything to do with your formulation 
of an opinion that he suffered from an undifferentiated psychosis? A. Oh 
yes, definitely. | 


THE COURT: Did you? 
THE WITNESS: No. I felt that the major factors involved were 
mental deficiency. In other owrds, we had evidence of consistent low IQs, 


which were certainly consistent with his clinical behavior. There is no 
question there. Something had to explain this man's clinical behavior. 

THE COURT: Now when you did reach the opinion that he was 
suffering from a mental disease known as undifferentiated psychosis, why 
was not that reported to this Court ? 

THE WITNESS: The only thing that I can say in regard to that 
would be that this would be one of the two possibilities here. Again, this 
has been thought and considered and maintained from the very beginning. 
And we felt -- I felt -- that mental defect was uppermost and would ex- 
plain the behavior and the picture he presents more easily, more readily. 

THE COURT: Are you the assistant chief psychiatrist ? 

THE WITNESS: That is right. 

THE COURT: Was not the chief psychiatrist ordered to present 
a letter to this Court stating what his mental disease was? 

THE WITNESS: Well, there is a letter, certainly. 

THE COURT: There is an order, isn't there? 

THE WITNESS: Yes. 

THE COURT: Well why didn't you comply with it? 

THE WITNESS: I felt that I had complied with it, with this 
particular statement. 

THE COURT: Do you think that stating that a man has an organic 
brain defect resulting in mental deficiency and impaired judgment is the 
same as an undifferentiated psychosis ? 

THE WITNESS: Well, the psychotic condition, that was a later, 
was arrived at later, much later. This is in reviewing the records. 

THE COURT: All right. When you arrived at it later, why 
wasn't it reported? 

THE WITNESS: I can't give you an answer to that, because it 
should have been reported. There is no question about it. 
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THE COURT: As a matter of fact, Doctor, when a psychiatrist 
arrives at a diagnosis that a man has an undifferentiated psychosis, doesn't 
that simply mean that you doctors believe that there is something wrong 
with him but you don't know what it is? 


THE WITNESS: Well, this man falls in that category definitely. 
THE COURT: I mean, you don't know what's wrong with him, 


do you? 

THE WITNESS: That's right. Essentially we don't know what 
is wrong. But let me add one other thing about it, Your Honor. I would 
say this, that there is something wrong -- and this is the point -- about 
this man. 

THE COURT: You are not one who believes that if there wasn't 
something wrong he wouldn't have committed the crime, are you? 

THE WITNESS: No; that is not the situation here. I think his 
history pretty much indicates that there has been something wrong, from 
going way back. 

THE COURT: I am not talking about his history; I am talking 
about you. 

THE WITNESS: The question? No, I don't have that feeling. 

THE COURT: All right. ; 

BY MR. LOWTHER: . 

Q. Well then my question again, sir, is when, was it before or 
after this man was discharged from your institution, in December of '59 
I believe it was, Doctor, was it before or after that that you arrived at 
your opinion that he suffered from an undifferentiated psychosis? A. Well, 

290 I would say that when it was definitive, finally, it would be after- 
wards, after this time, definitely. 

Q. And were you apprised recently of the findings of certain 
psychologists of the Saint Elizabeths Hospital? A. Oh yes, yes. 

Q. Did their findings have anything to do with your formulation 
of an opinion that he suffered from an undifferentiated psychosis? A. Oh 
yes, definitely. 


Q. They did? A. Yes. 

Q. Well when did you first learn of the findings of the psychologists 
of Saint Elizabeths Hospital? A. Well, I think this was some time, at least 
a couple of weeks ago, I would say. 

Q. Within the last three weeks, anyhow? A. Something like that -- 
two weeks, maybe. 

* * * * * 

THE COURT: After you received the report from the psychologist 
of Saint Elizabeths Hospital, did you examine the defendant ? 

THE WIINESS: No. I didn't examine him. 

THE COURT: So are you basing your medical opinion, that he is 
suffering from an undifferentiated psychosis, on the fact that you received 
a report from a psychologist in Saint Elizabeths Hospital ? 

THE WITNESS: Not entirely, no, because this diagnosis was en- 
tertained from the very beginning, the first time I saw this man. This was 
a possibility, to explain this kind of behavior and the kind of way he pre- 
sents himself. 

THE COURT: Did you have an opinion after you first examined 
him that he was suffering from an undifferentiated psychosis? 

THE WITNESS: I felt this was a possibility; but I thought that 
mental deficiency was a far greater possibility to ascribe to his condition. 

THE COURT: What was it that led you to be satisfied that he was 
suffering from an undifferentiated psychosis? 

THE WITNESS: Well, when a person's performances are this 
much disabled, there has to be -- there are only, there is the biological 


end and there is the psychological end. There are only two areas to operate 


in. 

THE COURT: I don't know what you are talking about. Would 
you please give me a direct answer to my question. 

THE WITNESS: Yes, Iam trying to; that is what I am doing. 

THE COURT: When did you conclude or when were you satisfied 
that he was suffering from an undifferentiated psychosis? 
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THE WITNESS: When I heard that he had tested out higher than 
I had anticipated in his tests. : 

THE COURT: That is what I asked you. It was after you received 
the reports from the psychologist at Saint Elizabeths Hospital that you then 
concluded he was suffering from an undifferentiated EeyEnOn 

THE WITNESS: In a final fashion, yes. 

THE COURT: That is what I am talking about, and why you never 

reported it. 

THE WITNESS: No. 

THE COURT: You reported it as a mental defect. 

THE WITNESS: That is right. 

THE COURT: How long have you been at D.C. General ? 

THE WITNESS: I have been there 19 months. 


THE COURT: Where did you come from? 
THE WITNESS: Well, I came from New Haven, Connecticut. 


THE COURT: And I might have missed it, -- 

THE WITNESS: Yale Medical School. 

THE COURT: Yale Medical School? 

THE WITNESS: That is right. 

THE COURT: And where did you study psychiatry ? 

THE WITNESS: That is where I took my training, was at -- 

MR. GOLIN: If Your Honor please, -- 

THE COURT: I didn't get it. You qualified him; but I don't re- 
member where he said he studied psychiatry. 

THE WITNESS: Yale Medical School. I will tell you of my whole 
work in school, if you want it. 

THE COURT: How long in the Yale Medical School did you study 
psychiatry ? 

THE WITNESS: Oh, I was there for three years. 

THE COURT: But how long did you study psychiatry ? 

THE WITNESS: Oh, for three years. 

THE COURT: For three years? 
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THE WITNESS: This was a residency period. This was after 
medical school. 

THE COURT: Oh, it was after medical school. 

THE WITNESS: This was after medical school and after intern- 
ship and after two years’ pediatric training. 

THE COURT: And then after that you came to D. C. General? 

THE WITNESS: After that I came to D. C. General. 

BY MR. LOWTHER: 
* * * * * 

Q. Now, what was the mental deficiency? A. Well, the mental 
deficiency is in his responses. He responds ineffectively. 

Q. Well, I mean -- A. Also with his scores on the IQ test, which 
of course help out, too. 

Q. His scores on the IQ test were in the 60 range; do you agree 
with that? A. That is right; yes. 

Q. Between 60 and 70? A. Somewhere in the middle sixties. 

Q. Is it your testimony, Doctor, that anyone who is below the 
70 mark in the IQ test suffers from mental deficiency? A. That would be, 
yes. 

Q. Well, did you rely in part, at least, in making your finding of 
mental deficiency back there in December 15 of '59 on the findings of the 
psychologicals performed by your psychologists over at the hospital ? 

A. We relied partly on that. 

Q. That is what I asked you. A. Yes, partly. 

Q. And did you also take into consideration, Doctor, the fact that 
Dr. McQuillan had found nothing neurologically wrong with this defendant, 

including EEG? A. At our hospital; that is right. 

Q. So that the finding of mental deficiency, we have ruled out 
anything organic, haven't we? -- and now talking about back in "59, not 
talking about this second diagnosis. A. All right. 

Q. We have ruled out anything organic. A. Yes. 

Q. And at that time in your final finding there you don't mention 
anything about any psychosis, do you? 
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MR. GOLIN: I object. He does. 

THE WITNESS: No. Well no, there is nothing mentioned in there. 
That is right. 

* * 
BY MR. LOWTHER: 

Q. Well now, what is the thing that has changed your diagnosis 
from mental deficiency, as reflected in the records of the District of 
Columbia General Hospital, December 15, 1959, so that now you say that 
he, the defendant , was suffering from an undifferentiated psychosis back 
in June? A. Well, the thing that changes this, if this man, through, if it 
is more accurate, or testing which perhaps can allow more time or more 
testing, we will say, does show that he has capacity somewhere along the 
line for mental capacity higher than we thought it was originally, then of 
course one has to attempt to explain what one sees clinically. 

In other words, there is a clinical picture, and we make an at- 
tempt to explain what we see clinically. Now if the data -- well, you men- 

tioned the neurology examination and the EEG -- ruled out an 
organic brain disease. So we ruled that whole big volume of possibility 
out of the picture. Well, if he tests out to have a higher IQ, then we rule 
out this. 

THE COURT: The question before you is a very simple one. Do 
you know what the question is? 

THE WITNESS: Well, he asked me about, I believe, what made 
me alter the final diagnosis. 

THE COURT: Yes; that is all he wants. 

THE WITNESS: Well, this is it. This is the -- 

THE COURT: What is "it"? 

THE WITNESS: The exclusion. We have to diagnose some of 
these by excluding possibilities. | 

THE COURT: What did you have before you that changed your 
mind, that he was suffering from an undifferentiated psychosis ? 

THE WITNESS: Well, we had the higher IQ rating. 


86 


THE COURT: You mean you had reports from psychologists in 
Saint Elizabeths ? 

THE WITNESS: And our own psychologists, who had tested him, too. 

THE COURT: You had already had that. 

THE WITNESS: He had gone back and tested him again, our other 
psychologist. 

THE COURT: You didn't examine him; you depended upon the -- 

THE WITNESS: Oh yes, definitely. 

THE COURT: Definitely what ? 

THE WITNESS: Well, we depend upon their examination, the 
psychologists’ examination. 

THE COURT: You are a psychiatrist. 

THE WITNESS: Yes. 

THE COURT: Are you telling me that you would diagnose a per- 


son's mental condition from the report of a psychologist ? 


THE WITNESS: Well, no, and this has not been done so here. 

THE COURT: Did you do it in this case? 

THE WITNESS: No, because the problem is to explain the clinical 
condition this man presents. 

THE COURT: Iam not concerned with the clinical condition. I 
am only concerned with your medical opinion. 

THE WITNESS: We do use psychologists to help us; and if their 
data shows something, we use it. 

THE COURT: My question to you is, did you change your medical 
opinion as to this man's mental condition after you received the report of 
the psychologist ? 

THE WITNESS: Yes; I answered that. 

THE COURT: And that was all, wasn't it?’ 

THE WITNESS: That is right. Yes, that is right. 

THE COURT: Now my second question is, would you give a 
medical opinion as to a person's mental condition on a report of a psy- 
chologist ? 
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THE WITNESS: We certainly use it very much, definitely. 

THE COURT: Do you mean to tell me that if you had a psycholog- 
ist's report before you and you haven't examined the patient, you would give 
a medical opinion as to his condition? 

THE WITNESS: I would have to, well, if I, I would -- 

THE COURT: Can't you answer that question? 

THE WITNESS: Yes; I would want to see the patient myself, 


obviously. 
THE COURT: Then your answer is no, isn't it, you wouldn't give 


a medical opinion? 

THE WITNESS: No -- that's right. 

THE COURT: Now this man couldn't suffer from an undifferentiated 
psychosis and schizophrenia at the same time, could he? 

THE WITNESS: This could be part of a schizophrenic illness. 

THE COURT: It is either one or the other, isn't it? 

THE WITNESS: It is not that way. I mean, -- ; 

THE COURT: If it is schizophrenic, you don't run in undiffer- 
entiated psychosis, do you? 

THE WITNESS: There are types of schizophrenia which are called 

undifferentiated. And this is not my idea, but this is the way the 
book is -- 

THE COURT: You mean you take the book away from you and you 
don't know what to say? 

MR. GOLIN: I object, Your Honor. 

THE WITNESS: . That is nottrue. I mean, -- 

THE COURT: Your objection is overruled. 

THE WITNESS: No. We use the book, certainly, to get a working 
arrangement for forming a diagnosis. And this, we use it for this purpose. 

THE COURT: Iam excluding from this trial any testimony by 
this psychiatrist that he was suffering from any undifferentiated psychosis, 
because it was not properly based on proper evidence. The jury will not 


be guided by it. 


. 88 


MR. GOLIN: If I might note an objection, Your Honor. 
THE COURT: Yes, you may have an objection. 

BY MR. LOWTHER: 

* * * * * 

Q. Now was this defendant in your opinion, Doctor, so mentally 
retarded that he couldn't do work, get a job? A. He might find it difficult 
to hold a job. I would say hold a job; that would be difficult for him to do. 

Q. Now did you ever take into consideration the question of whether 
or not there was any evidence of malingering on the part of this defendant 
during the time that he was in your institution? A. Oh yes, yes. 

Q. What conclusion did you arrive at? A. I felt that this was 
inconsistent with his history. I felt that he was not a malingerer. 

Q. Now I want you to explain to His Honor and the jury, if you 
will, Doctor, the causality, the productivity , between this mental retarda- 
tion that we now have come up with, and this crime that was committed 
back there on June 10, 1959. 

And I am not asking you, and with His Honor's leave, sir, I ask 
you to stay away from anything that this defendant may or may not have 
told you about the ‘crime. I am just asking you, as a medical witness and 
expert, to tell His Honor and the jury where is the causality and where is 
the productivity between mental retardation and this crime. A. Well,I 
would say that this man, when he is out in society, has certain feelings 
and episodes of tension occur in his daily living, stress, which would occur 


in anyone's life. This man has very little ability to deal with 


tension and stress. When tension or stress build up in him, because of his 
personality makeup, this necessitates almost an instantaneous discharge 
of some kind, usually in some kind of act. In other words, he doesn't have 
the capacity to delay action. That is one thing. 

The avenues for the build-up of tension can occur in areas that 
the ordinary person might not be affected by. This is something else. 

In other words, the opportunity for tension to build up is great, 
and his ability to delay discharge is limited; and the avenues that he has 
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for the discharge are also limited. Some people are able to discharge 
tension through their relations with other people. This man doesn't have 
that capacity, because he doesn't relate too well with other people. There- 
fore he discharges his tension in various ways, some of which might result 
in this kind of destructive behavior. 

Q. I want you to assume, Doctor, for the purposes of this ques- 
tion, that in the morning hours of June 10th, along between the hours of 
seven and eight o'clock, this defendant, Jenkins, showed up at apartment 
No. 1 of premises 1611 21st Street, Northwest , Washington, D. C.; that 
inside the apartment at that time was a lady named Ann Joralemon, and 
she was alone in there; that there was a knock on the door; that Ann Jorale- 
mon opened the door; that this defendant appeared at the door and he shoved 

a piece of paper in front of her and mumbled something; that at 
that time she could discern something like an address on it. 

I want you to further assume, for purposes of my question, that 
that piece of paper did contain an address, and the address was 2231 
California Street , Northwest, the William Penn apartments, and that that 
piece of paper, or the address, rather, had been written on that piece of 
paper by or as the result of a man named Moses Green the preceding 
evening; that Moses Green had told this defendant to come up here and 
look for work at the William Penn apartments. 

I want you to further assume, for the purposes of my question, 
sir, that when Ann Joralemon, the woman, opened that door and this paper 
was shoved under her nose, and some words were mumbled by this de- 
fendant, that he then thrust himself into the apartment, grabbed her by 
the throat, threw her upon the floor, and that during the course of the time 
that she was upon the floor with him holding her down there, he unzipped 


his pants and said "I am going to do it to you," and then he punched out 
striking her with his fists. 

That he was not found in the apartment when the police came 
there; that he was not found at 1817 Swann Street where he abode, or at 


1865 Swann Street where he abode on the next day after the offense. 


Will you, with those assumptions, tell His Honor and the jury 


where this mental retardation caused the offense. 

MR. GOLIN: Your Honor, I want to object to the use of the words, 
"mental retardation.” The witness has testified "mental defect.” 

THE COURT: I don't care whether it was mental retardation or 
mental defect. Whatever he used, he used retardation once before. 

THE WITNESS: I myself, I mean, I don't either, as far as that 
is concerned. I would say that, again, this man is in pretty much as I 
stated before, when you asked me about the cause and effect relationship. 
This man doesn't deal with tensions that he feels in his body, or anywhere 
else. Whatever the tensions are, the build-up in him, he can't handle them 
very effectively; and what is required from him is an immediate discharge 
of any of these tensions. 

Now I don't know what it was that was going on in his life that 
made him erupt in this fashion. But the thing is that it doesn't take very 
much, And when it does occur, the discharge can be in this very aggres- 
sive, brutal fashion. And this is, again, part of his ability to not judge 
reality very well. 

If his central nervous system doesn't adequately sense the out- 
side world, and doesn't form judgments from this sort of recognition of 
what is going on outside of him, then his responses are going to be rather 

poor, too. And this is what one would expect from him. I am not 
surprised, with his history, that this sort of thing would occur. 

BY MR. LOWTHER: 

Q. Are you saying that he exercised poor judgment in doing that ? 
A. Yes, it is part of the use of poor judgment, certainly; a good part of 
it is poor judgment. 

Q. Did he know what he was doing, Doctor, in your opinion? 

A. Would he know? 

Q. Did he know, on June the 10th? A. He might know what he was 
doing, the act of assaulting; that's true. 

Q. In your opinion he would? A. He could know; I would say it 
is conceivable he would know this. 
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Q. Then if in your opinion he could know he was assaulting this 
girl, in your opinion would he know or could he know that that wasn’t the 
right thing to do? A. I don't think this man operates in this fashion; no, 
Idon't. I don't feel that he can make this kind of judgment. This is where 
his judgment is impaired. 

THE COURT: You mean he doesn't know the difference between 
right and wrong? 

THE WITNESS: I feel that he doesn't, under times of stress, 

tension; that right and wrong doesn't have any meaning to him. 

BY MR. LOWTHER | 

Q. Well now in the assumptions that I have asked you to consider , 
Doctor, what tension in your opinion was he working under? A. I can't at 
the time, I don't know the details that were occurring in his life situation 
as far as just what was happening in his life. However, I would say that 
the items that could arouse these tensions could be any number of things. 
He might have had any kind of disappointments of any variety with his 
family, any sort of thing like this. 

THE COURT: Did you conclude from your examination of the 
defendant that he had a bad temper ? 

THE WITNESS: Yes, he has got this in his history. too -- eruptive 
kind of temper displays. 

THE COURT: And do you feel that a person who displays a bad 
temper has a symptom of unsoundness of mind? 

THE WITNESS: No, not just that, no. It would have to be more 


than just -- it would depend upon the intensity and the appropriateness of it. 
THE COURT: Suppose he had a vile temper and a bad temper. 
THE WITNESS: It might be of unsound mind, if it would result in 
this kind of destructive behavior. 


THE COURT: If a man has a bad temper and kills re ee 
THE WITNESS: Oh, that is a different story. 

THE COURT: -- that would indicate he was of unsound mind? 
THE WITNESS: Well, it would depend on other parts of his 
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personality. If it is a matter of his temper being under such poor control 
that he is unable to handle himself any better than this, one would have to 
look further. One couldn't say from just that amount of information, but 
one would certainly want to investigate to see if this person was of unsound 
mind. 

THE COURT: Are there any more questions, Mr. Lowther? 

MR, LOWTHER: I had one, Your Honor, but it slipped my mind. 

REDIRECT EXAMINATION 
BY MR. GOLIN: 

Q. You testified this man exercised poor judgment. Does the 
mere exercise of poor judgment make a man incompetent? A. It depends 
on the degree. If the degree is severe, I would say that it does. 

Q. Did this man have the power to exercise better judgment, or 
the ability to exercise better judgment? A. I don't feel that he does. I 
feel that his ability to exercise judgment is radically impaired. 

Q. In other words, that is the portion that makes this man in 
your opinion defective, his ability not to exercise or have good judgment? 
A. That is one of the things involved, certainly. 

Q. Now, did you use any one factor alone in arriving at your 
diagnosis? A. No; we used many areas, and many people involved, too. 

Q. Doctor, you have personally examined this man, have you not? 
A. That is right. 

Q. Is it possible for a psychiatrist, after examining a man, to 
look at certain tests and at that time -- at the results of certain tests -- 
and at that time render a valid diagnosis? A. Well, it is certainly possible, 
yes. 

Q. Do you feel, Doctor, that if you saw the results of the psycholog- 
ical tests given to this man at Saint Elizabeths, coupled with your examina- 
tions and your knowledge of the defendant's past history , that you could give 
a diagnosis of this man's condition? A. Yes. 


Q. Now if these tests -- assume for my purposes that these tests 
brought out the fact of schizophrenic tendencies. Could you, with those test 
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results, coupled with your examinations, coupled with the other background 
information that you have, render a diagnosis, or would you be able to say 


that this man was schizophrenic? A. If the tests are consistent with the 
other data, I would be able to. But they would have to be con- 
sistent with the clinical findings and the other data that we have. 

Q. What do you mean by "consistent"? A. They would have to 
be, in other words, if the tests followed pretty much other possibilities 
that have been considered, that would be so. If the tests were directly 
opposed to clinical findings, that would not be so. . 

THE COURT: The clinical findings are negative, aren't they? 

THE WITNESS: No, not in the way that he relates, and his rather 
dullness and withdrawnness, and the ability for relationships and his ability 
to relate to objects in the outside world. This is impaired. 

There is no obvious clinical finding to indicate, in terms of a dis- 
turbed thinking process particularly, that indicates mental illness. That 
is the trouble with this whole darn thing. 

* * * * * 

THE COURT: That is not proper, because I have ruled out any 
testimony that he has an opinion that he is suffering from undifferentiated 
psychosis. All I will allow is that in his opinion on June 10th, 1959 the 
defendant was mentally defective. 

MR. GOLIN: You have ruled out any evidence of eae disease, 
Your Honor? 

THE COURT: That is enough -- mental disease or mental defect. 

MR. GOLIN: Have you ruled out any evidence that this man was 
not suffering from a mental disease ? | 

THE COURT: There isn't any testimony here that is based on 
any proper evidence that he was suffering from a mental disease. I am 
not going to allow it on the basis of a report of a psychologist. 

MR. GOLIN: May we approach the bench, Your Honor? 

THE COURT: Yes. 

(At the Bench:) 


MR. GOLIN: Then, Your Honor, I would like to object to that 
disallowing, when you say that you would not allow it. 

THE COURT: You have already done it. 

MR. GOLIN: And especially that you wouldn't allow it on the 
report of a psychologist. 

THE COURT: I won't. I won't do it. And don't raise it again. 

MR.GOLIN: Does Your Honor's admonition to me mean that I 
cannot ask this witness whether in his opinion the defendant was suffering 
from a mental disease ? 

THE COURT: No; you can ask him that. But he has never said 
he was suffering from a mental disease. He said mental defect. 

MR. GOLIN: Can I ask him that? 

THE COURT: Yes, you can ask him that. 

(Counsel having returned to trial tables:) 

BY MR. GOLIN: 

Q. Doctor, as a result of your examinations and all the other 
information, were you able to arrive at an opinion as to whether this man 
is suffering from a mental disease? A. Yes. 

Q. And what is your opinion? A. I feel that he suffers from a 
mental disease. 

Q. And what, explain why you feel that way. A. Well, it's -- 

I feel that I am just repeating myself here. 

Q. Well, I will withdraw that question. 

Can you differentiate between a mental disease and a mental de- 
fect? A. The majority of the time that can be done. 

Q. Well I mean can you explain to the Court the difference be- 
tween a mental disease and a mental defect? A. A mental defect is one 
pertaining to one's learning capacity, primarily, the ability to learn and 
understand. A mental illness involves -- and also I should say it is not 


just learning; it is judgment and other areas like this. 


Mental illness applies to one's behavior, and usually means 
something in the area of aberrant behavior, behavior that is 
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irrational, we will say. I don't know whether you would want anything more 
complicated than that. 

THE COURT: You don't mean to say that everyone who commits 
an irrational act is of unsound mind, do you? 

THE WITNESS: No. 

THE COURT: When you speak of mental disease, don’t you mean 
a disease of the brain or the mind? 

THE WITNESS: Well, but it has certain manifestations. 

THE COURT: I know it has that. I am not asking you about that. 
But he asked you what you meant by "mental disease." Doesn't it mean 
that there is such a breaking down of the mental faculties that a man can- 
not behave properly ? : 

THE WITNESS: That could be considered part of it. But it is 
broader than that. This is part of it. That would be a serious mental 
disease, if a person couldn't behave properly , had no control of his be- 
havior. : 

THE COURT: Would you say that medically speaking insanity 
indicates a condition of mind which renders in effect a person unfit to en- 
joy liberty of action because of the unreliability of his behavior and the 
accompanying danger to himself and others? 

THE WITNESS: The first part, to enjoy what ? 

THE COURT: Liberty of action because of the unreliability of 
his behavior and the accompanying danger to himself and others. 

THE WITNESS: Yes, if that is the situation. 

THE COURT: That it is a disease of the mind and may be said 
to be such a derangement or breaking down of the mental faculties that 
’ the person has lost or lacks the power of reasoning correctly ? 

THE WITNESS: That would be proper. 

THE COURT: Is that your definition of a mental disease ? 

THE WITNESS: That would be included. : 

THE COURT: Have you got any others? 

THE WITNESS: Well, it is broader, because this would be a very 
serious mental disease. 
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THE COURT: I am not talking about a mental defect now; Iam 
talking about a mental disease. 

THE WITNESS: Yes; I am saying that that would be a very serious 
mental disease. And then of course there are those that aren't quite so 
serious. But that would be an adequate definition of a serious mental 
disease. 

THE COURT: What in your opinion constitutes a lesser mental 
disease? Do you classify mental diseases into bad ones and little ones? 

THE WITNESS: Yes. There are those that are considered neu- 
rotic conditions, in which the behavior may be only one's feelings of 
anxiety of various kinds in different situations. 

THE COURT: Would you call that a mental disease ? 

THE WITNESS: It can be, if it reaches certain proportions. 

THE COURT: Mental anxiety can be a mental disease? 

THE WITNESS: It can be under certain situations, yes. 

You gave'a definition of a serious type of mental illness which I 
find I would agree with that definition. 

BY MR. GOLIN: 

Q. Does this defendant fall into the definition of the mental dis- 
ease as His Honor has just read to you? A. I feel that he does, yes. 

Q. In other words, you feel that this is quite serious? A. I do, 
yes, definitely serious. 

Q. Now, since you have felt that his condition falls within the 
definition that His Honor has given to you, would you tell His Honor and 
the jury what factors lead you to this conclusion. 

THE COURT: Wait a minute. We have been all over this once, 
haven't we ? (No response.) 

I am not going over it two or three times. 

I have allowed this witness to testify in his opinion, as a medical 
expert, that the defendant on June 10, 1959 was suffering from a mental 
defect. I have ruled out any opinion that he may have that he is suffering 


from undifferentiated psychosis, because there wasn't a proper foundation 
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for it, to change that upon a reading of a report from a psychologist. 
MR. GOLIN: Your Honor, may the witness be excused for now? 
THE COURT: No. You finish now, and that will be the end of it. 
MR. GOLIN: I would like to have him recalled, if Your Honor 
please. 
THE COURT: Well, you can ask him what you want to ask him, 
and ask him now. I am not going to recall him. 
* * * * 
REC ROSS EXAMINATION 
BY MR. LOWTHER: 
* * * * * 
Q. Now, sir, do you say that this defendant as of June 10 had no 
freedom of will -- A. I feel -- 


Q. Wait a minute, please -- to push his way into that apartment 
and attack that woman, assuming that he so did? A, I feel he did not have 


that choice. 

Q. That he just had to do it? A. He had to discharge, what he 
did, with the feeling that he had. 

Q. Let's get down to this. Did he have freedom of will, assuming 
he got to the entrance way to an apartment house, Doctor -- assume this, 
will you, sir -- did he have freedom of will to walk up 21st Street, by that 
apartment house, in the morning hours of June 10, 1959, and not go in the 
entrance to that apartment? A. There are other possibilities that he 
could have done, other avenues he could have taken. I would say that all 

the avenues that are possible for this man would more than likely 
end in some kind of very aggressive act. Whether it would be with this 
particular person or someone else, there may be some choice. But I feel 
that he is so limited, it is going to be something very disruptive. 

Q. That is not quite my question, Doctor. Iam asking you did 
he have freedom of choice, this defendant, to walk on by premises 1611 
21st Street, Northwest, instead of going inside there, in the morning hours 


of June 10; or was he irresistibly impelled to go in there? A. I don't feel 
I can really answer that question. 
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Q. You don't know? A. I don't know. 

Q. You have no opinion? A. I don't know. 

THE COURT: Do you think if he did attack the woman he did it as 
a result of an irresistible impulse ? 

THE WITNESS: He has impulses that are strong and probably 
irresistible at times, some of the impulses. 

THE COURT: I am talking about this particular time. Do you 
have an opinion? 

THE WITNESS: I would say at this time that his possibilities 
were quite few; that he had to do something very disruptive. 

THE COURT: My question is, do you have a medical opinion 
that at the time this alleged act was committed the defendant acted under 
an irresistible impulse ? 

THE WITNESS: I don't know that. 

THE COURT: You don't know that? 

THE WITNESS: No. 

BY MR. LOWTHER: 

Q. When he got, this defendant, at the door of apartment 1 -- and 
I want you to assume, as you have before, for the purposes of this question 
that this is the apartment this lady, Ann Joralemon, was inside of that morn- 
ing -- did he have a free choice either to knock or not to knock on that door, 
Doctor? A. I don't know that. I can't answer that. 

Q. You don't know whether he was irresistibly impelled to go to 
apartment 1? A. That I don't know. 

Q. Do you think or do you have an opinion, Doctor, that he had a 
free choice as to whether to go to apartment No. 1 -- and assume for this 
question that there was apartment No. 2 right across the foyer -- did he 
have a choice as between those two apartments, in your opinion? A. I 
don't know. 

Q. Was he irresistibly impelled to go to 1 instead of 2? A. That, 
again, I can't answer that question. 


Q. Now, assuming for the purposes of this question, as you have 
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328 done before, Doctor, that he knocked on the door, was he irresist- 
ibly impelled to knock on the door? A. I don't know that, either, whether 
he would have busted the door in or knocked on the door. 


* * * * * 


Washington, D. Cc. 
Thursday, January 26, 1961 


* * * * * 

MR. GOLIN: May counsel approach the bench? 

THE COURT: Yes. 

(At the Bench:) 

MR. GOLIN: If the Court please, I reflected on the proceedings 
yesterday all night, and with due consideration and great reluctance I make 
the request at this time. Counsel feels the Court's obvious criticism and 
skepticism toward the witness has so adversely influenced the minds of 
the jury that this man can no longer receive a fair and impartial trial. As 
a sample, I would like to cite the instance where after the witness has been 
duly qualified, and after testifying as to certain things, His Honor asked 
questions to the effect, "Where did you go to school?" I don't question the 
motives of His Honor's questions; but the obvious effect of it to myself 
and I am sure to everybody in this courtroom is that Your Honor had doubts 
about this witness‘ qualifications, and skepticism about his ability to testify. 
I believe that has reached to the jury, and on that basis I request -- and 


other things which happened yesterday -- I request most reluctantly that 
the jury be discharged and that a mistrial be granted. . 
THE COURT: That is denied. Proceed. 
(Counsel having returned to trial tables:) 
Thereupon 


DR. LAWRENCE TIRNAUER 
* * * 
DIRECT EXAMINA TION 
BY MR. GOLIN: 
Q. Will you please state your name and address to the Court. 
A. Dr. Lawrence Tirnauer, 8715 Garfield Street , Bethesda, Maryland. 
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Q. And where are you employed, Dr. Tirnauer? A. Iam now 


employed at the D. C. Child Guidance Clinic. 

Q. And what is your profession, Doctor? A. lama psychologist, 
a clinical psychologist. 

Q. And will you please state to the Court your qualifications and 
background in the field of psychology. A. Ihave a bachelor's degree in 
psychology and sociology. I have a master's degree from the Pennsylvania 
State University in clinical psychology. I have a PH.D. from the Pennsyl- 
vania State University in clinical psychology. 

I have had three years of experience, clinical experience, in 
clinical psychology, whcih has been largely performing the functions of 
psychological evaluations, psychotherapy, et cetera. As part of this back- 
ground I have been a U. S. Public Health fellow, a graduate scholar at the 
Pennsylvania State University. 

Q. In your course of employment as a clinical psychologist, 

Doctor, can you tell us approximately how many occasions you 
have had to test people and diagnose and interpret the results of those 
tests? A. Probably somewhat over a hundred. I am not quite sure exactly. 

MR. GOLIN: I submit, Your Hmor, that the witness is qualified. 

THE COURT: Very well. 

BY MR. GOLIN: 
* * * * * 

Q. Now, Doctor, did there come a time at Saint Elizabeths 
Hospital when you had occasion to administer certain tests to the defend- 
ant, Vincent Jenkins, to interpret those results and evaluate those tests ? 

A. Yes, I did. 

Q. Now would you describe to the Court and to the jury the tests 
that were given to him by you. A. I tested the patient on February 25th 
and on March 2d. At that time I administered to him the Wechsler adult 
intelligence scale, the Wechsler memory scale, a test called the color 
form sorting test, the Bender-Gestalt test, the Rorschach test, projective 


drawings, and one example of the Zzondi projective test. 
* * * * 
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Q. And will you go on, Doctor. A. And then with regards to the 
Zzondi test, this is a test that normally one does not conclude in a single 
interview but one gives repeated trials of this test, spread out over five 
or six weeks. I did not have the time to do this. I gave the defendant one 
sample of this test, and I felt it was conclusive -- or, not conclusive, but 
fit in with the other test results. 


* * * * * 


Q. As a result of your investigations and your tests, and all other 


things you had at your disposal, were you able to arrive at an opinion as to 


this man's mental condition? A. Yes. 

Q. And would you state that opinion to the Court. A. My impres- 
sion was that this man was suffering from a severe mental disorder which 
we call schizophrenia. 

I was asked to give my impressions as far as his intellectual 
abilities , and my feelings there were that while his potentialities at one 
time may have been in the average, low-average range, that his present 
intellectual functioning was in the borderline and defective range. 

Q. And could you arrive at an opinion as to how long this man had 
been in this condition? A. My understanding of the disorder which we call 

schizophrenia is that it is a long-term process, and I would ex- 
pect, particularly in light of his responses here, that this was not an acute 
schizophrenic reaction which we sometimes see in people under unusual 
stress, but this was a long-term pathological process. 

Q. Could you say whether or not this man was suffering this way 
on June 10th, 1959? A. As I said, part of my understanding of the process 
of schizophrenia, I would think that this was a long-term process and I 
would feel confident in saying that he was likely to be suffering from this 
disease for a considerable period of time -- which I think would cover the 
period of time you mentioned. 

Q. Now are you acquainted with the crime ‘with which this man 
is charged? A. I believe it is assault with intent to kill, or assault with 
a deadly weapon. 
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THE COURT: No, it is not assault with intent to kill, Doctor. 
THE WITNESS: I stand corrected. 

BY MR. GOLIN: 
Q. In your opinion, Doctor, would there have been any causal 


connection between his mental illness on June 10th, 1959 and the crime if 
committed by him? A. I am always hesitant to say that there are causal 

connections. I would expect the two are related, but I am general- 
ly hesitant to give such things as causal connections. 

Q. Would you say there would be any relationship between the two? 
A. I cannot fail to see how a man's mental condition is not related to his 
behavior. And so I would expect there is a relationship, yes. 

Q. Could you say, within some degree of possibility, probability 
or as a definite statement, that this crime, if committed by him, was a 
product of this man's mental illness? A. No, I cannot say that definitely -- 
part of which I think follows from your previous question. I do not think 
in terms of one thing being a product of another; but things may be related 
to each other. 

Q. You cannot say definitely. Is there any probability of that ? 
A. Well, the tests revealed to me that this person had very poor control 
over his emotional reactions. And so in this sense the two are related, 
and are closely, I would expect, related. 

It is my feeling that this man cannot control his emotional reac- 
tions. If he is stimulated in some way, he doesn't have the wherewithal 
to control his reactions and is likely to give vent to his feelings immedi- 
ately. 

Q. Could you tell us -- and if you can't, would you be candid 

about it -- but could you tell us what degree of probability there 
would be between the two? A. Iam very hesitant to make such a -- 

THE COURT: I don't think that is proper. You can ask him if 
he has an opinion on the subject. 

BY MR. GOLIN: 
Q. Do you have any opinion on that subject? A. No. 
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MR. GOLIN: I have no further questions. 
CROSS EXAMINATION 

BY MR, LOWTHER: 

Q. Doctor, do you agree with this statement? -- 

"Tt is well established that psychiatrists and psychologists 
freely concede that there is no absolute accuracy and reliability 
of tests in the measurement of intelligence." 

A. No, Ido not agree with that statement. 
Q. Do you agree with this statement, sir? -- 


"Such tests as are used are treated as guides, not absolutes, 


by reasonable experts." 

A. lL agree with that statement, that tests are used as guides. 

Q. And not absolutes? A. That is right. . 

Q. Do you agree with this statement? -- 

"Two persons of substantially the same mental capacity may 
’ test with materially different scores or ratings in intelligence 
tests, depending on the extent of their education, training, their 
environmental background and other factors." 
A. You have asked in effect about eight questions there. Do you want me 
to give one response to the whole thing, or shall I take them item by item? 

Q. Take them any way you want. A. Well if you will repeat them 
and give them to me one by one. 

Q. Two persons of substantially the same mental capacity, de- 
pending on the extent of their education, training, their environmental 
background and other factors, may test with materially different scores 
or ratings in intelligence tests. A. Yes. Well, environment includes so 
much that I would think that this certainly could affect how well or how 
poorly somebody does on intelligence tests. If somebody was under ex- 
treme tension while they were taking a test, even though this person might 
have the same intelligence as somebody else, this certainly would affect 
their performance on the test. 

Q. Now then, is it the function of the psychologist such as you 
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are, Doctor, to furnish the results of your tests performed upon a given 
person, and in this instance upon this defendant Jenkins, to submit the 
results to a doctor of medicine who is qualified in psychiatry for his 

evaluation and his fitting your tests into the overall evaluation 
he makes of the patient? A. At Saint Elizabeths the practice is to con- 
sult freely with one another among the various professions. 

Q. Now my question to you, Doctor, is very plain and simple. Is 
it the function of the psychologists to submit the results of the psychological 
tests that he performs upon a given individual -- and in this instance the 
defendant Jenkins -- to the psychiatrist or psychiatrists in charge of the 
case, so that the psychiatrists may evaluate the psychologist's results and 
fit them into their picture of the complete mental makeup of the person 
involved? A. Yes, just in the same sense that I am free to use what I 
read the psychiatrist has found and fit this into my picture of the person's 
mental functioning. 

Q. You are not a doctor of medicine. A. That is quite right. 

Q. You are a doctor of philosophy, in psychology, is it, or what? 


A. My degree is'a doctor of philosophy in the field of psychology, yes. 
Q. Well now, where did you get your PH.D. from? A. From the 
State University of Pennsylvania -- Pennsylvania State University.. 


Q. And in obtaining your doctorate in philosophy, did you special- 
ize in any field of psychology? A. My major emphasis was in the area of 
clinical psychology, which deals largely with abnormal mentation. 

Q. Abnormal psychology? A. That is right. 

Q. Were you present at the diagnostic staff conference that was 
held at Saint Elizabeths in regard to this patient? A. No; I had left the 
hospital before this patient came up for staff conference. 

Q. The results of your findings, however, were available to the 
physicians? A. I believe they were presented by another psychologist. 
Since I wasn't there, I don't know to what extent they were presented. 

Q. You say that from the responses that this defendant gave in 
answer to the 10 Rorschach cards, that you make a finding and you express 
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an opinion, rather, in this Court, and you have so today, that this defendant 


was suffering from schizophrenia; is that right ? 

MR, GOLIN: I object, Your Honor. He did not state that he used 
the Rorschach solely to arrive at this. 

THE WITNESS: I was going to say that, yes. AsI (ebiced my 
remarks, I said that one does not base an impression on any single test 
or any single item within atest. And I think it is fallacious to try and do so. 

BY MR. LOWTHER: 

Q. Do you say that you didn't just tell this Court not over within 
the last ten minutes that from the Rorschach cards you concluded schizo- 
phrenia ? 

* * * * * 

THE WITNESS: I believe I said that it is possible to reach this 

kind of a diagnosis from responses, yes. | 
BY MR. LOWTHER: 

Q. Tothe Rorschachs? A. Yes. 

Q. Well now didn't you say to His Honor and this jury, a short 
time ago, that as a result of this defendant's responses to the 10 Rorschach 
cards that you concluded that he suffered from schizophrenia? A. I con- 
cluded that these results were completely consistent with a schizophrenic 
reaction, yes, sir. Ff 2 

Q. When you say "were completely consistent with a schizophrenic 
reaction," are you telling His Honor and this jury that you concluded that he 
suffered from schizophrenia, or that he might suffer from it? A. AsI said, 

I do not conclude from any single test a person's mental status. 
And this contributed to my overall impression that this patient was suffer- 
ing from schizophrenia. 

Q. That is not my question, Doctor. My question to you, sir, is 
when you just said that his responses to the Rorschach cards -- this de- 
fendant's -- were consistent with schizophrenic reaction, are- you telling 
His Honor and the jury that he in your opinion had schizophrenic reaction, 


or that he might have it? 
* * 
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A. *** A single test is not used to arrive at a diagnosis. This 
test to me was one index -- one index -- of the patient's mental functioning, 
and as such it contributed to my overall impression that the patient was 
suffering from mental illness. 

For example, if a patient gave these same responses while com- 
pletely inebriated, I would not have the same opinion of these responses and 
form the same impression as if the patient was not completely inebriated. 

I bring this up to point out that you have to take into consideration 
other facts in arriving at a diagnosis or an impression. 

Q. What did you conclude from the responses in so far as this 
defendant Jenkins was concerned, responses to the Rorschach? A. I con- 
cluded that he had poor reality testing, that he was likely to be impulsive 
and have poor control over his emotional responses. 


* * * * * 


Washington, D.C. 
Monday, January 30, 1961 


* * * * 

DR. LAWRENCE TIRNAUER 
the witness on the stand at adjournment, resumed the stand and was ex- 
amined and further testified as follows: 


* * * 


BY MR. LOWTHER: 
* * * * * 


Q. Now, what about the Szondi? What is that test? Describe it 


for His Honor and the jury. A. In the Szondi, the person is given a group 


of pictures to look at; pictures of faces, people's faces. Actual 
photographs. And he is told to pick the ones that he likes most and the 
ones that he likes least. 

Q. Are they both male and female? A. Yes. 

Q. And they are actual photographs of actual people? A. Yes. 

Q. And how many Szondi profiles are administered if the full 
test is given? A. Normally, you give five or six. 
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Q. When you say five or six, you mean -- A. Iam sorry. You 
go through all the cards five or six times, having them do this. 


Q. How many cards? A. I don't recall the exact number of cards. 
Q. And is there anything bizarre or unusual about the appearance 
of any of these people who are depicted in these photographs? A. Well, 
these photographs were selected from mental patients that -- I believe 


it was the Biggenfeld Sanitarium in Switzerland. Of mental patients. 


Q. You mean, they are pictures of mental patients? A. Yes. 
Q. What did you tell this defendant Jenkins before you admin- 
istered the single Szondi profile? You went through the cards one time 


with him? A. The cards are broken down into separate groups. I gave 
447 


him the cards and asked him to give me the ones, to put in one 


pile, the ones that he liked most, and in another pile the ones he liked 
least. 
* * * 


* x 


This test is a test that -- there are probably four or five hundred 
different tests. This is the test I was trying to get a little more familiar 


with myself because the people at Saint Elizabeths are experts on this, 


so I was giving this test to try and learn a little more about this 
particular test. 


As I understand it, the test is not based so much on rationale, 


but clinical experience of certain choice patterns. Certain choice patterns 
reflect one's mental status. 


BY MR. LOWTHER: 


Q. How many pictures are there in the Szondi? A. I believe 
you asked me that before and I said I didn't recall it exactly. 


Q. Lam sorry if I did. I didn't recall asking you either. 


Can you tell us, are there at least ten? A. I think there 
are probably 50. Probably 48. 


Q. The person you administered this test with the 48 photographs 


is supposed to put the ones that he likes in one pile and the ones that 
he doesn't like in the other ? 


A. That is correct. 
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THE COURT: Does the book have the answers as to which ones 
he should have picked and rejected ? 

THE WITNESS: No. This isn't like on an intelligence test where 
there are correct responses. Here it is more 2 question of getting at 
patterns of personality. 

THE COURT: How do you determine which are the ones he 

should have picked and he should reject ? 

THE WITNESS: He determines that. He chooses the ones, 
and then I believe you go to a manual, you look and see if he has picked 
these six cards and rejected these six cards. And you see what kind of 
personality pattern this fits; what sort of people typically choose these 
sort of cards. 

THE COURT: What value, how does that help you if he picks 
six people and rejects six from a picture? 

THE WITNESS: For instance, if I showed you some pictures, 
one card, say a vivacious young lady, and another one, you know, rather 
decrepit individual, to me it makes sense, that the kind of card or kind 
of person you choose to associate with -- it tells something about you. 
It would be a difference amongst people, who would choose what kind of 
cards. 

THE COURT: You told me that the pictures are pictures of 
insane people? 

THE WITNESS: Yes, Certainly tremendous differences among 
people who have mental disorders. 

THE COURT: Do you decide or does the book decide which 
pictures he should have picked and which ones he should reject ? 

THE WITNESS: As I said, it is not so much a correct or an 


incorrect, like on the intelligence test. Here there are certain kinds of 
patterns of personality. 

THE COURT: All Iam trying to find out is how you get toa 
rating on this Szondi. 

THE WITNESS: By looking at a manual. 
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THE COURT: Does the manual tell you which pictures he should 
have picked and which he should have rejected? 

THE WITNESS: They tell you which kind of personality patterns 
tend to choose which kind of pictures. 

THE COURT: How did he make out? 

THE WITNESS: As I said, this was a test I was -- I was trying 
to become a little more familiar with. It is a test I don't know a great 
deal about. I think I must have consulted with some of the other psycho- 
logists who were more familiar, who are experts with the test, and asked 
them what their impressions were on this test, and this seemed consistent 
with my other findings, the way they described them, this sort of personality 


pattern, to me. 
THE COURT: Go ahead. 
BY MR. LOWTHER: 
Q. Doctor, I want to ask you this question: Are you able to en- 


lighten his Honor and this jury why photographs of people who are insane, 
or were insane at the time when the photographs were taken, are used in 
this Szondi test, instead of photographs of normal people? 

A. Inthe sense that, say, we know that penicillin works. We 
don't know why it works. We know it works. It's the same thing here. 
We know that certain kinds of tests work. We may not understand why 
they work or the rationale behind them or be able to give a theory of why, 
why something is the way it is. But we find it has a certain empirical 
usefulness. This test has been found to have a certain empirical usefulness. 

Q. Why wouldn't it have just the same empirical usefulness if 
the photographs of normal people were used instead of photographs of 
insane persons to be exhibited to someone to see who they liked and who 
they didn't like? A. Mr. Lowther, I believe people must have thought of 
making thousands of tests. And I am sure some people have used pictures 
of normal people. This is a test that has been studied, evaluated, worked 
with. You certainly could, Iam sure, use normal people. These people 
have been found to have a certain usefulness. They make no claim other 
than that. 
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Q. What did you conclude as a result of your administration of 
the one profile of the Szondi test? A. Because it was a test I was not 
familiar with, I am not an expert in this test -- I make no claim to being 
an expert -- and because I only gave a very small part of the test, I was 


very hesitant to draw any conclusions, so I had somebody else who is an 


expert give me their opinion. This person described the kind 
of person who gives those tests, the person who responds in the way Mr. 
Jenkins did, somebody who is impulsive and has poor control. This fitted 
in with my impression. And so, in writing the report, I said these findings, 
although they are fragmentary findings, fit in with the other findings that 
we have. 

* * * * * 

Q. Doctor, you have no opinion, do you, sir, as to whether or 
not on June 10th of 1959 this defendant Jenkins here was suffering from 
schizophrenic reaction, catatonic type, do you? A. That seems a leading 
question. I would be glad to give my -- 

Q. You don't know, in other words, whether he was in a state of 
remission or not? A. If you ask the question as a straight question, I 
would be glad to give my answer to it. 

THE COURT: The question is very simple. Can't you answer ? 

THE WITNESS: He said, you are not of the opinion that -- 

THE COURT: Well, are you or are you? Do you have an opinion? 

THE WITNESS: Yes, I certainly do. 

THE COURT: What is your opinion that his condition was on that 
day ? 

THE WITNESS: It is my opinion that this person is suffering 
from a long-standing psychotic schizophrenic reaction, which it is my 
understanding may have periods where the person can function a little 
better or worse, but that this man was in all likelihood -- and that is the 
best I could trace it -- was, in all likelihood, was suffering from a 
schizophrenic reaction two years ago. 

BY MR. LOWTHER: 
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Q. You don't know whether on June 10, 1959 he, Jenkins, was in 
a state of remission, do you? A. No, I don't. 

457 Q. Now, you told his Honor and the jury last week that you were 
hesitant -- this was when Mr. Golin was asking you some questions about 
causality, productivity -- and I have it down here that you told his Honor 
and the jury "I am hesitant to say that there was causal connection between 


this diagnosis," that you made, schizophrenic reaction, catatonic type, 
"and the crime." A. I believe that is what I said. 

Q. That is your testimony as of today, is that not Bene Doctor ? 
A. Correct. : 

Q. In other words, what you are telling his Honor and the jury 


from that answer is that you don't want to state an opinion as to whether 
or not this schizophrenia that you have diagnosed, his schizophrenic re- 
action, caused the crime that we are trying here today; isn't that right ? 
A. Yes. That is a good -- 

MR. LOWTHER: No other questions. 

* * x* 
DR. MARGARET IVES ° 
DIRECT EXAMINATION 
BY MR, GOLIN: 

Q. Please state your full name and address to the Court. 
A. My name is Margaret Ives. And I live at 302 Rucker Place in 
Alexandria. 

Q. Are you employed? A. Iam employed, yes. 

. Where? A. At Saint Elizabeths Hospital. 
Q. In what position? A. I am the chief psychologist there. 
462 _ Q. Would you please give the Court and the jury a resume of 

your qualifications and education and so forth in the field of psychology. 
A. Well, all my degrees you want? First degree, Vassar College; 
second and third, University of Michigan, M.A., Ph.D. there. 

And then I have had positions in psychology, first in'the Juvenile 
Court in Detroit, Michigan; and then in the Henry Ford Hospital, which 
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was a general hospital in Detroit, Michigan, for seven years; and then I have 
been at Saint Elizabeths Hospital since 1943, and I have been chief 
psychologist since 1950 -- ‘'51, I beg your pardon. 
MR. GOLIN: I submit the witness is qualified, Your Honor. 
THE COURT: Very well. 
BY MR. GOLIN: 
Q. Doctor Ives, while you were at Saint Elizabeths Hospital, did 


you ever have occasion to do any psychological testing on the defendant 


Vincent Jenkins? A. Yes, I did. 

Q. Will you tell to the Court how this came about? A. The 
examination had been done by Doctor Tirnauer. But Doctor Tirnauer had 
left the hospital at the time that we had the admission conference. And 
at the time of the conference it was decided that one more test would be 
advisable on this defendant; so I did that. 

Q. What test was that? A. That was a Szondi. 

Q. Doctor, did you also have occasion to review the tests given 
by Doctor Tirnauer? A. Yes, I did. 

Q. And did you also have occasion to review this man's past 
history? A. Yes. 

Q. And as a result of your testing, your investigation, and so 
forth, were you able to arrive at an opinion as to this man's mental con- 
dition? A. Yes, I was. 

Q. And would you tell the Court what that opinion was. 

A. I thought that this man had a mental illness by name of schizophrenia. 

Q. Were you able to determine how long in your opinion this man 
had been suffering from schizophrenia? A. Well, on the basis of the 
evidence from all our tests, it seemed that he had been sick for a long 
time. 

Q. Would you say it was over a year? A. Yes. 

Q. Over two years? A. Yes. 

Q. Over five years? A. Yes, Ever since the time he had the 


first test, which I think was in 1949, he had been given some tests. 
* * * * * 


466 
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Q. Does this mean that in your opinion he is now mentally ill, 


or at the last time you saw him? A. At the last time I saw him, yes. 


But I don't know how he is now. I haven't seen him for some time. 
And I only saw him once, as it was, you understand. 

THE COURT: When was that you saw him? 

THE WITNESS: I saw him right -- I saw him at the conference. 
But for testing, I only saw him once. I was at the admission conference. 

And then after the admission conference, once. 

THE COURT: When was that? When? 

THE WITNESS: I have got to get the date. Iam sorry.October 7th. 

THE COURT: What year? 

THE WITNESS: 1960. 

THE COURT: You didn't give him any test, yourself? 

THE WITNESS: Just the one. | 

THE COURT: Which one? 

THE WITNESS: Szondi. 

THE COURT: And are you taking your opinion from reading the 
reports of the other psychologists ? 

THE WITNESS: Not entirely; but in large part, yes. :Bebansé 
that is the way we form our opinion, is from the tests data, rather than 
from the interview with the person. We go over all the tests that are done 
by the younger staff members, to see whether we think they have arrived 
at proper conclusions. That is done routinely. And we think that we can 
form our conclusions from the test material. That is where we differ 
from some other professions, you might say. Our data comes from the 
objective material of the test rather than from the interview with the 
patient. . 

THE COURT: You can tell whether a person is suffering from 
a mental disease or a mental defect by these tests ? 

THE WITNESS: Yes, sir. Yes, sir. In very many cases. I 
wouldn't say always; but in very many cases. 

BY MR. GOLIN: 
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Q. Are you acquainted with the crimes with which this man is 
charged? A. Yes. 

Q. From the basis of the tests which you gave him, your an- 
alyzation of the former tests, his background material, and any other 
material, are you able to express an opinion as to whether or not there 


was any causal connection between the crime, if committed by him, and 


his mental condition? A. Yes; in my opinion there is. 

Q. Would you say that the crime, if committed by him, would be 
a result or a product of his illness? A. I would think so, yes. 

Q. Doctor, we have already been through the various tests ad- 
ministered to him and it has already at least been explained to the jury 
how these tests reflect. Would you tell the jury what items in his back- 
ground confirmed your diagnosis, to the best of your recollection. 

A. Well, if I remember correctly, he has always been a withdrawn person 

who didn't have very many friends, who didn't associate with other children, 
and who didn't seem too well able to control his behavior. But, 

as I say, I have not made a special study of his background, so I made 

mostly a study of the tests. 

Q. Doctor, would you say that this man on June 10th, 1959, was 
able to distinguish between right and wrong? A. Well, I don't know just 
what that means. I have never known just what it means. I think he would 
try to do what he thought was right. He would not be able to distinguish 
right from wrong in any philosophical sense. But he would try to do what 
he had been taught was right. The trouble with him is that he doesn't seem 
to have adequate controls. 

* x * * 
CROSS_EXAMINATION 

BY MR. LOWTHER: 

* * * * * 

Q. Now, Doctor Ives, you yourself administered one test, and 
that is the Szondi test; is that right? A. Yes, sir. 

Q. How many profiles did you take? A. There were six taken, 
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but I didn't take them all myself. 
469 Q. How many did you take? A. Just one. 
Q. Who took the other five? A. Doctor Tirnauer did one of 
them before he left, and I asked one of the students to do the others. 
Q. Did you interpret the results? A. Yes, I did. | 
Q. How long have you been administering the Szondi test to 


persons, Doctor? A. About eight or nine years. 
* * * * * 


Q. And the basis that you form your opinion on, Doctor Ives, 


is because you administered yourself one profile and you had Doctor 
Tirnauer administer one Szondi profile and you had four others administered 
by a student and you reviewed them; is that one of your bases ? 
A. One basis. 

* * * * * 

Q. What is the purpose of the Szondi test, Doctor, the one that 
you administered one profile of? A. Well, the Szondi test had been shown 
to bring out the person's maturity and his ability to hold himself in control. 

Q. Which one of the profiles did you administer ? A. The last one. 

Q. Which one was that? A. The sixth, I believe. 

Q. When did you administer it? A. I will have to get the date. 

It was about October 7. I will get the exact date, if I can find the thing. 
You don't have that ? 

Q. Would these records help you, Doctor? A. Yes. That was 
right. October 7. 

Q. And when did Tirnauer administer and what profile did he 
administer? A. He did the first one and that was long before. That is 
why -- I beg your pardon. I made a mistake. There were only five 
profiles administered altogether. And he administered the first one and 
I administered the last one. And I asked one of the students to help me 
with the intermediate ones. But I like to see the patient myself, so I 
saw him the last time. . 


Q. So you administered the fifth one? A. That is right. 
* * * * ® 


THE COURT: You mean he has picked different pictures every 


THE WITNESS: Somewhat different, yes. 

THE COURT: What is this supposed to show ? 

THE WITNESS: Well, nobody picks the same ones each time. 

THE COURT: I mean, what do you get out of it when he picks 
these and rejects certain pictures? What does that mean? That he is sick? 

THE WITNESS: Oh, no. No. Everybody picks some and rejects 
some. All of us. 

THE COURT: What is the purpose of it? 

THE WITNESS: The purpose is to show what he is like; what kind 
of people he identifies with. But as to why it works, Iam sure I don't know. 

THE COURT: What effect does that have upon his mental condition? 

THE WITNESS: What effect does it have? No effect. You mean, 
what do we learn ‘about his mental condition from it? 

THE COURT: Yes. 


THE WITNESS: This tells us evidently a great deal about his 
personality makeup. That is why we do it. It has been shown to pick out 


the sort of person he is. 
THE COURT: Are you telling me that if a man picks out certain 
pictures and rejects pictures, it tells you what kind of person he is? 
THE WITNESS: It helps to tell us what kind of person he is, 
yes, sir. 
BY MR. LOWTHER: 
Q. These that his Honor has just placed on the bench are the 
ones that the defendant liked least; is that right? A. On the last occasion. 
Q. When you examined him? A. That is right. 
MR. GOLIN: May I approach the bench, Your Honor ? 
THE COURT: Yes. 
(At the bench:) 
MR. GOLIN: May the record reflect that after the last question 
the Court slammed the cards down? 
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THE COURT: The record may reflect it but the record may 
show I am throwing it all out. That will take care of that session. 
* * * * * 
BY MR. LOWTHER: 
Q. You don't know, Doctor, do you, or do you have an opinion, 


whether or not on the date of the crime, June 10, 1959, the early morning 
hours, that this defendant Jenkins was tense, emotional and so forth? 
A. I don't know. I wasn't there. | 

Q. You know anything of the nature of the crime? A. Yes. 


Q. Are you telling his Honor and this jury, because of the nature 
of the crime, that you are assuming that he was tense and emotionally 
unstable and that that caused the crime? A. I know he was emotionally 
unstable, and has been for years in so far as I can tell from my tests. 

As to whether he was particularly tense at that time, I have no knowledge. 

Q. Do you subscribe to the theory that all crime is the product 
of mental aberration? A. No. But I think that -- 

Q. That some crime, that some particular categories of crime, 
is? A. No; not necessarily. But I do subscribe to this: Perhaps that 
anything that you or I or anyone else does is the product of our mental 
condition at that time; regardless of whether it is a normal mental con- 
dition or somewhat deviate mental condition. All behavior is the product 
of a person's mental condition. 

* * * * 
Washington, D. C., 
Tuesday, January 31, 1961 

Q. Now, Doctor Ives, will you tell his Honor and this jury, after 
you administered these Szondi profiles to this defendant Jenkins, what 
significance did the results of that test have to you? A. Alone, not any. 
We have to remember completely, as we go through this, that each little 
piece has to fit into the entire Gestalt. | 

It is just as if you asked the composer of a musical piece to 
point, play one note, and then tell you what significance this had for the 
entire symphony. 
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Q. Suppose you tell us, Doctor, what significance this had in 
the entire picture, the results of the Szondi profile. A. This confirmed 
or tended to confirm, fitted in with the rest of it. Alone, it would tell 
nothing. 

Q. Well, how did it tendto confirm? A. Again, as I say, it is 
like asking how C sharp tends to fit into the symphony. It is impossible 
to explain this kind of thing. 

Q. Asa result of this defendant Jenkins picking out the twelve 

photographs that you segregated for us yesterday and the other 
twelve that he liked the least, what did that mean to you as a psychologist ? 
A. Well, one thing it showed was that he is not very consistent in his 
choices. His choices on different profiles were quite different. 

Q. What else did it show? A. Well, again, I don't like the word 
"show." It suggested that we have here a young man who has never 
matured emotionally. I might say that much, I think, about it. 

Q. Did it show anything else? A. This particular profile was 
one which showed, or suggested, that the young man tries his best to do 
what he thinks is right. But doesn't have much success at it. 

Q. I am going to give you, and I have got them separated here -- 
I have got one marked "Liked the best." So the one that isn't marked 
is liked the least. I want you to explain to his Honor and the ladies and 


gentlemen in this jury box how the selection by the defendant Jenkins of 
those 24 photographs, 12 that he liked the best, 12 that he liked the least, 
led you to the conclusion that you have just expressed here in court today. 


A. I cannot do this without entering into a course on Szondi which would 
take us from now until next Christmas, and then you wouldn't know much 
about it. This is a long period of -- I have brought in a couple of books 

on the Szondi here which explain the general theory back of it. 
But, it is absolutely impossible to do as you ask, Counsellor, with all 
due respect. It can't be done. It is impossible. 


* * * * 


DR. BERNARD I. LEVY 
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DIRECT EXAMINATION 
BY MR. GOLIN: 

Q. Please state your name and address to the Court. 
A. Dr. Bernard I. Levy. My home address is 3807 W Street, Northwest, 
in the city. 

Q. Where are you employed, Doctor? A. D. C. General Hospital. 

Q. In what capacity? A. As chief psychologist. ! 

Q. How long have you been so employed there? fe Approx- 
imately five years. 

Q. Would you please give the Court and the jury a resume of 
your qualifications in the field of psychology. A. Yes. I received a 


bachelor's degree in Liberal Arts at New York University, and then spent 


two years at Princeton University doing advanced work in clinical and 
abnormal psychology; then at University of Rochester I received a 
PhD. degree. 

Part of my training at both Princeton and University of Rochester 
involved about two and a half years of experience in the Veterans 
Administration working with people who were considered psychiatric 
cases. 

Following that, I spent about three years working for the Air 
Force as a research psychologist, at two places, in San Antonio, Texas, 
and then at the Lincoln Laboratories, which is part of the Massachusetts 
Institute of Technology. 

Following that, I came to the District of Columbia and was 
employed as the chief psychologist. That employment involves not only 
the position as chief psychologist, but Iam also an assistant professor 

of psychology in psychiatry at Georgetown University. 

I, for the past three years, have been doing some private work 
in the evenings, selected diagnostic consultations for ee in 
the community. 

There are several publications that I have which have been 
reprinted in psychological journals. 
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MR. GOLIN: I submit the witness is qualified, Your Honor. 
THE COURT: Very well. 
* * * * * 

Q. Doctor, as a result of the previous testing and the tests 
which were administered recently, were you able to arrive at a diagnosis 
of this man's mental condition ? 

A. Yes. 

Q. Will you tell the Court that diagnosis. A. I feel that the man 
is -- the patient is psychotic and a schizophrenic. 

Q. And Doctor, could you venture an opinion as to how long in 
your opinion this man has been in this condition. A. A considerable 
length of time. 

Q. And, Doctor, would you please point out to the Court and the 
jury which factors in your testing lead you to this conclusion. And I think 
we have been indoctrinated that no one factor in itself can lead you to that 
conclusion. A. I had the opportunity to look at these materials that were 
gotten at D. C. General in '59. I subsequently saw the materials that 
Doctor Ives had available and the present stuff. When I said I could not 
arrive at a diagnosis in 1959, what I meant by that was that I couldn't 
differentiate among three separate conditions. It was quite obvious to me 
from the materials in 1959 that the man was quite sick psychiatrically. 
The score of 63 on the Wechsler intelligence scale pointed to a man who 
is capable of functioning at that point as a mentally retarded individual. 

However, mental retardation can be caused by so many factors, 
not least among which is nervousness and other severe psychiatric con- 
ditions. So that I had in mind three possibilities in the original test 
materials: that he was truly mentally defective, that is, may have been 


born with a defective brain, or a birth injury may have injured 
his brain; the second was the possibility of an organic condition, a disease 
of some sort to the cortex of the brain; and finally, a psychiatric con- 


dition which is quite severe, a psychosis. 
At the point that I went through these materials it was not quite 
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clear which of these three conditions it might have been. Because the 


only way one can determine this is through subsequent testing, looking 
for changes in the test scores. | 

After looking at the material at Saint Elizabeths and my material, 
that was gotten at the court January the 18th, I felt that of all the three 
conditions that I had postulated the first one to be ruled out is primary 
mental deficiency which is based upon some sort of injury to the brain, 
because the I.Q. of 90 that was received by the patient in January com- 
pletely rules that out, because the 1.Q. of 90 is within normal limits. 

But it did raise a very interesting question in my mind, and that 
is the reason for all of these fluctuations in intellectual performance. 
One of the characterists of somebody who suffers from a schizophrenic 
condition is rather exaggerated fluctuations in ability to perform on in- 
tellectual tests; because a person who is schizophrenic doesn't necessarily 

have to be out of control all during the -- all during his life. 
There are periods when he can function more admirably than in other 
periods. 

In addition, his capacity to handle some of the tests, subtests of 
the beta, suggested that an organic condition, some kind of disease of the 
brain, might be ruled out. 

The figures that he drew, which are quite, quite distorted, 
strongly suggested the presence of schizophrenia. Then looking at the, 
some of the uncontrolled aspects of the Rorschach that Doctor Ives had 
gotten, I put all of these things together and I felt quite confident in 
arriving at the diagnostic conclusion of schizophrenia. . 

Q. Doctor, you stated that in your opinion this man has had 
this condition for quite some time. Would you say he has had it for more 
than two years? A. Yes. | 

* * * * * 
540 Q. Do you believe this man was suffering from this disease on 
June 10th, 1959? A. Yes. 
Q. Doctor, I will ask you a question. If you can't answer it, 


don't answer it. 

Can you say, or can you give an opinion as to any causal con- 
nection between this man's disease and the crime -- or, do you know 
about the crime which he is accused of committing? A. Iam not quite 
clear, but I have heard very vaguely about what it might have been. 

Q. What is your understanding, Doctor. A. I understand that 
there was an attempted assault with a knife. 

Q. Now, can you venture an opinion as to whether there would 
be any causal connection between this man's mental illness and the 
alleged crime? A. No, I cannot. 

MR. GOLIN: I have no further questions. 

THE COURT: You are a psychologist ? 

THE WITNESS: 

CROSS - EXAMINATION 
BY MR. LOWTHER: 

Q. I just want to get one or two things straightened out, Doctor. 

You have stated that you cannot say whether or not your diagnosis of 
541 schizophrenia caused the crime this defendant is alleged to 
have committed? A. That is true. 


* * * * 


DR. WILLIAM G. CUSHARD 
* * * 
DIRECT EXAMINATION 


BY MR. LOWTHER: 
* * * * * 


Q. And will you outline briefly for his Honor and the jury your 
professional background and qualifications, please, Doctor. A. I grad- 
uated and recrived an M.D. degree from George Washington University 
School of Medicine in 1927; following which I had a one-year general 

542 rotating internship at Garfield Memorial Hospital in Washington. 
Following that I practiced general medicine for several months, and in 
1929 I went to Saint Elizabeths Hospital where I had postgraduate training 
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in the specialty of psychiatry. I have remained on the staff of Saint 
Elizabeths Hospital since that time. 

I have also been in the private practice in psychiatry in 
Montgomery County, Maryland, since 1937. 

I am licensed to practice medicine in Maryland and West 
Virginia, certified as a specialist in psychiatry by the American Board 
of Psychiatry and Neurology. 

I was on the faculty of George Washington University School of 
Medicine from 1945 to 1953; on the Army Induction Board, Fort Myer, 
Virginia, during World War I. 

Is that sufficient ? 

Q. I think so. You are a diplomate of the American Board? 

A. Yes; that is correct. 
* * * * * 

Q. Doctor, did there come a time during your duties over at 
Saint Elizabeths Hospital when you had occasion to examine, either alone 
or in conjunction with other psychiatrists, this defendant, Vincent Jenkins, 
who is seated over here, Doctor? A. Yes. 

Q. When did you examine him, sir? A. At a medical staff con- 
ference which was held at Saint Elizabeths Hospital on October 3, 1960. 

Q. Now, in regard to the medical staff conference, Doctor, at 
the time of the staff conference that was held on October 3, 1960, did you 
have available to you, as well as to the other doctors, the background 
history as contained in this file which I show you right now? You 
recognize this file as a Saint Elizabeths Hospital file? A. Yes. Yes; 
this was available to me at that time. 

Q. Now, were there available to you, Doctor, the results of 
certain psychological tests which had been applied to this defendant 


Jenkins by psychologists named Doctor Tirnauer, another one named 
Doctor Ives? A. Yes. 


Q. And did you take into consideration the results of those 
psychological tests, Doctor, in arriving at your opinion, if any, as to the 
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presence or absence of mental defect or disease in this individual 
Jenkins? A. Yes, sir. 

Q. Now, did you form an opinion, Doctor, as to whether or not 
this defendant Jenkins at the time you examined him in the staff conference 
on October 3, 1960, suffered from any mental disorder? A. I did arrive 
at such an opinion, yes. 

Q. What was your opinion, Doctor? A. It was my opinion that 
he was not suffering from a mental disorder. 

Q. Did you arrive at an opinion as to whether or not he was 
suffering from any mental defect as of the date of your staff conference, 
October 3, 1960? A. Yes. 

Q. What'was your opinion, Doctor? A. It was my opinion, 
based on my own examination, and the psychological examinations, that 
the patient was not mentally defective. However, he does have only border- 
line or dull normal intelligence. In other words, his intelligence is below 
the average of the general population. 

Q. Now I want to refer your attention, Doctor, to the date of 
the crime which is being tried in this court, namely, June 10, 1959. Do 
you have an opinion that you can express to his Honor and the jury as to 
whether or not on June 10, 1959, the date of the crime, this defendant 
Jenkins was suffering from a mental disease? A. On the basis of my 
examination and all other available information, I could not find anything 
on which to base an opinion that he was suffering from mental disease or 
mental deficiency on that date. 

Q. And the question now is, Doctor: Can you tell his Honor and 
the jury whether or not on June 10, 1959, this defendant Jenkins was 
suffering from a mental defect? A. No, sir. As I stated, I did not find 


evidence tat he was euttexihe oe mental deficiency or defect. 
* 


* 
CROSS EXAMINATION 
| BY MR. GOLIN]: 


Q. Would you give us pete of the ac eptane of Stliieophirenia: 
A. Well, first I would like to say that I didn't find schizophrenia here. 
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However, I can give you some of the symptoms of schizophrenia. 

Q. Please do. A. Well, the basic symptoms of schizophrenia 
are a splitting, so-called splitting of the personality, which is a splitting 
between the patient's thought content and between his emotional reaction. 
In other words, between his mood and his thought content, or his affect and 
thought content. There is a good deal of what we speak of as loosening 
associations, or no logical sort of apparent relationship in his speech. 

Q. Iam sorry. I didn't hear that. A. A loosening of associations. 
In the patient's speech there is a lack of logic; things are often disconnected. 
Now, these things of course are related in schizophrenia to the patient's 
disease and have a meaning in relation to his disease but they don't have 

an objective meaning to the person who is listening unless he 
has studied this patient very thoroughly over a long period of time, in 
which event they may come to have some meaning. 


In addition to this, there may be collateral symptoms, such as 


delusions, hallucinations. 
Q. What do you mean by "delusions" and hallucinations" ? 
* * * * ae 
A. A delusion is a false belief which is out of harmony with the indiv- 
idual's education, training and experience, and which cannot be corrected 
by logical argument. 

Q. Would a belief, an unsubstantiated belief by a person he was 
being sexually assaulted by attendants at a hospital, be in the manner of 
a delusion? A. Well, the fact that it was unsubstantiated would not 
necessarily mean that it wasn't true. A delusion is a false belief, a 
belief which is not true. Something might be true and still not be sub- 
stantiated. 

Q. Do attendants at Saint Elizabeths usually sexually assault 
their patients? A. No. 

Q. Would that be a matter of a delusion? A. Well, that would 
still only satisfy the first part of the definition that it was a false belief. 
It would still, in order to be a delusion, have to persist in spite of efforts 


to convince the patient that it wasn't true, presenting logical reasons 
why it wasn't true. In other words, anyone may have a false belief, any 
of us. But it does not become a delusion if it is correctable, by logical 
reasoning, presentation of facts and so forth. 

Q. What about a belief that attendants at a hospital are accusing 
him of being his own mother? A. You mean, if they actually are? 

Q. If they are not, Doctor. I assume that the attendants at the 


hospital do not accuse a patient of being his own mother. A. Well if the 


patient believed that the attendants were accusing him of being his own 
mother, I believe we could call it a delusion. 

Q. What are some of the other symptoms of schizophrenia ? 

A. Idea of reference, hallucinations. Should I define those terms? 

Q. You defined "hallucination." A. Ideas of reference are a 

belief on the part of an individual that things that he reads in the 
newspaper, for example, things that he hears over the radio, things that 
he sees on television, refer to him, even though they don't actually refer 
to him, and they usually refer to him he believes, in a derogatory manner. 
He may believe that people look at him in a peculiar manner. In other 
words, someone glances at him inadvertently or casually, he believes 
this has some significance. These are somewhat examples of idea of 
reference. 

Hallucinations may be of any of the five senses; auditory, the 
sense of smell, sight, hearing. The most common in schizophrenia are 
the auditory hallucinations. That is the hearing of sounds which don't 
actually exist, or perhaps even the hearing of voices. In other words, 
false perceptions. 

Q. Any other forms? A. Any other symptoms ? 

Q. Yes. A. Other than hallucinations? 

Q. Other than you have told us about. A. Well, I think I have 
mentioned the principal symptoms that are usually encountered. 


* * * * * 


Q. Does the fact that a person stares for long periods of time 
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at nothing in particular have any significance in a diagnosis of schiz- 
ophrenia? A. It may. : 

Does the fact that a person will talk to you and then stop and 
just stare at you have any significance in a diagnosis of schizophrenia? 
A. It could. 

Q. Does the fact that a person becomes violent at trivial things 
have any significance in schizophrenia? A. That is eae into an area 
of generalization, which is difficult. 

Q. Let me give you a specific -- A. If the facts are substantiated, 
if the person becomes very violent in response to a very minimal stimulus, 
in other words, very severely over-reacts, this might have some sig- 
nificance, yes. 

Q. Let me give you a specific. Would the fact that a person goes 
into a house where some people are sitting and drinking and there is a 
bottle of Scotch on the table and one person has a glass of Scotch in her 
hand, and this person asks the person with glass of Scotch in her hand, 
"May I have a drink out of your glass ?" and she says, "There is some 
in the bottle," and he refuses to take from the bottle but wants solely 
of her glass and becomes violently enraged so that he threatens physical 
harm on these people to the extent that they are chased out of their home. 
Does that have any significance? A. It might; in conjunction with other 
symptoms. : 

Q. Does the fact that a person does not associate readily with 
other people have any significance? A. It might but not necessarily. 

Q. In and of itself, and with other things? A. Many people who 
do not have schizophrenia don't associate too freely with other people. 
But it might have a significance in association with other things, yes. 

Q. Doctor, at this staff conference, would you tell us who else 
was present, please? A. Who was present? In addition to myself, 
Doctor Klinger, Doctor Owens, Doctor Platkin, Doctor James Read, 
Doctor Luik, Doctor Anderson, Doctor Ward, Doctor Dorothy Dobbs, 
Doctor Simko, Doctor Grigorian, Doctor Gerscovich, Doctor Fogel, 
psychologist, Mr. Stammeyer, and social worker, Mrs. Brown, Chaplain, 


Reverend Gardner. 
* * * 

Q. Did you at the conclusion of that conference arrive at a 
decision? A. At the conclusion of the conference? 

Q. That is right, Doctor. A. Yes; with one exception. I asked 
that a further psychological test be done because I felt that a little add- 
itional information would be helpful and I, therefore, withheld the final 
decision until I believe it was a day or two later when I got the result of 
that report. I think it was a couple of days later. 


* * * * 


Q. Well, why did you ask for the test ? 
* * * * * 
A. I just asked for it because I felt I would like to know what this par- 
ticular test showed. In other words, in arriving at a determination add- 
itional information never does any harm and sometimes will do good. 


* * * * * 


REDIRECT EXAMINATION 
* * * * 
[BY MR. LOWTHER:] 

558 Q. The first question is this: Did you find during the course of 
the diagnostic staff conference any evidence of malingering on the part 
of this defendant Jenkins? A. Such a thought did enter my mind, I will 
admit. And it entered the minds of some of the others present. 


* * * * * 


DR. DAVID J. OWENS 
* * * 
DIRECT EXAMINATION 
[BY MR. LOWTHER:] 
* * * * * 
Q. And will you outline briefly, Doctor, for his Honor and the 
jury your background, that is, your medical background, education and 
positions you have held, please. A. I graduated from the Medical College 
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of South Carolina in 1948. Following this, I served a one-year rotating 
internship in the Medical Center, Jersey City, New Jersey. At that time, 
I was in private practice for approximately three years. I served in the 
Army as a captain in the Medical Corps for two years. In 1955 I came 
to Saint Elizabeths. Took a three-year residency in psychiatry, 
completing that in 1958. At that time I was appointed to the staff of Saint 
Elizabeths and have been serving in that capacity since that time. 


* * * * * 


Q. Doctor Owens, there came a time during the year 1960 when 


you had occasion to examine this defendant Jenkins, who is seated over 


here at counsel table? A. Yes. 

Q. And how many times did you examine the defendant Jenkins, 
Doctor Owens? A. I don't know the exact number of times. We don't 
keep an exact record of interviews that we have with patients. However, 
I did see him on several occasions at least. | 

Q. Did you also see him, Doctor, on the diagnostic conference 
held on October 3rd, 1960? A. Yes, I did. 

* * * * * 

Q. I want to direct your attention now, Doctor, back to the date 
of the crime which is involved in this case, namely, June 10th, 1959. Do 
you have an opinion to express for his Honor and the jury whether or not 
on June 10, 1959, this defendant Jenkins was suffering from a mental 
disease or defect? A. From the information that I had available to me, 
and also as a result of examinations that I conducted, it was my opinion 
that he was not suffering from a mental disease on that date. 

Q. Or defect? A. That is correct. . 

* * * * * 

580 MR. LOWTHER: Your Honor, at this time I will offer in evidence-- 
that concludes the government's rebuttal. I want to offer in evidence, 
Your Honor, Government's Exhibit 30, this Wechsler adult intelligence 
form. 

581 1 want to offer these Szondi cards which are known as GovernmentS 
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Exhibit No. 31. 

MR. GOLIN: We will object to those. 

MR. LOWTHER: I want the jury to get a look. 

THE COURT: They don't need to get a look at them because I 
am excluding them. 

MR. LOWTHER: Very well. 

THE COURT: The Wechsler and Rorschach test may be 
admitted. 

MR. LOWTHER: Not the Szondi ? 

THE COURT: No. 

MR. LOWTHER: I am offering the Rorschach too. 

That concludes our rebuttal, Your Honor. 

* * * * 
CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury: The defendant 


in this case, Vincent E. Jenkins, is charged in an indictment containing 


four counts, the second of which has been dismissed, and there remains 


for your consideration counts one, three and four. 

The first count alleges that on or about June 10, 1959, within 
the District of Columbia, Vincent E. Jenkins entered the dwelling of 
Kenneth Joralemon and Ann M. Joralemon, with the intent to commit an 
assault. 

That is known as an offense of housebreading. 

The third count alleges that on or about June 10, 1959, within 
the District of Columbia, Vincent E. Jenkins made an assault upon Ann 
M. Joralemon, a'female person, with intent to carnally know and abuse 
the said Ann. M. Joralemon, forcibly and against her will. 

That is known as an assault with intent to rape. 

The fourth count alleges that on or about June 10, 1959, within 
the District Of Columbia, Vincent E. Jenkins made an assault on Ann 
M. Joralemon with a dangerous weapon, that is, a hard sharp instrument 
believed to be a knife, a further description whereof is to the grand jury 
unknown. 
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That count charges the defendant with assault with a dangerous 
weapon. . 

It becomes my duty, ladies and gentlemen of the jury, to instruct 
you in the law that applies to this case; and it is your duty to follow the 
law as I shall state it to you. On the other hand, it is your exclusive 


province to determine the facts in the case and to consider and weigh the 


evidence for that purpose. 

I do not intend by any instruction to tell you how you should 
determine any question of fact. If your recollection of the evidence should 
differ from any statements in regard to the facts in the case, that is, my 
statements, then your recollection must prevail, not mine. 

The Court, of course, is permitted to comment on the facts and 
on the evidence in order to assist you in arriving at your conclusions. 

But the Court's comments on the facts and on the evidence are not binding 
on you and you need attach to them only such weight as you deem wise 
and proper. 

If, in my instructions, any rule, direction or idea be stated in 
different ways, no emphasisthereonis intended by me and none must be 
inferred by you. For that reason you are not to single out any certain 
sentence, or any individual point or instruction and ignore the others, but 
you are to consider all the instructions as a whole and regard each in 
the light of all the others. 

At times, throughout the trial, the Court has been called upon 
to pass upon the question of whether or not certain offered evidence might 
properly be admitted. You are not to be concerned with the reasons for 
the Court's rulings, and you are not to draw any inferences from them. 
Whether offered evidence is admissible is purely a question of law. 

In admitting evidence to which an objection is made, the Court 
does not determinewhat weight should be given such evidence, nor does 
the Court pass upon the credibility of the witness giving that ‘evidence. 

As to any offer of evidence that has been rejected, you must not 
consider it. As to any question to which objection has been sustained, 
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you must not conjecture as to what the answer might have been had the 
question been allowed, nor must you consider the reason for the objection. 

If, during the trial, I have said, or asked any questions, or done 
anything which has suggested to you that I am inclined to favor the claims 
or positions of either the defense or the government, you will not suffer 
yourselves to be influenced by any such suggestions. You shall feel free 
to determine what verdict you think is proper. 

I have not expressed, nor intended to express, nor have I intended 
to intimate, any opinion as to which witnesses are or are not worthy of 
belief, or what inferences should be drawn from the evidence. If any 
expression of mine, or any question that I asked of any witness, has seemed 

to indicate any opinion relating to any of these matters, you are 
instructed that you must disregard them. For, as I have told you, you 
are the sole judges of the facts, you are the sole judges of the credibility 
of the witnesses, and you should feel free to return the verdict that you 
think is proper. 

You must weigh and consider this case without regard to sympathy, 
prejudice or passion for or against any parties or witnesses to this lawsuit. 


The attitude and conduct of jurors at the outset of their deliberations 


are a matter of considerable importance. It is rarely productive of good 
for a juror upon entering the jury room to make an emphatic expression 
of his opinion on the case, or to announce a determination to stand for a 
certain verdict. When one does that at the outset his sense of pride may 
be aroused and he may hesitate to recede from an announced position if 
shown that it is fallacious. Remember that you are not partisans or 
advocates, but are the judges of the facts. The final test of the quality of 
your service will lie in the verdict which you render to the Court, not in 
the opinion any of you may hold as you retire from the jury box. Bear in 
mind that you will make a definite contribution to the efficient judicial 
administration of justice if you arrive at a proper verdict in this case. 
612 It is your duty as jurors to consult with one another and to 
deliberate, with a view to reaching an agreement, if you can do so, without 
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doing violence to your individual judgment. You each must decide the 
case for yourself, but should do so only after a consideration of the 
evidence with your fellow jurors, and you should not hesitate to change 
an opinion when convinced that it is erroneous. 

However, you should not be influenced to vote in any way on any 
question submitted to you by the single fact that a majority of the jurors, 
or any of them, favor such a position. In other words, you should not 
surrender your honest convictions concerning the effect or weight of the 


evidence for the mere purpose of returning a verdict or solely because 


of the opinion of other jurors. 

You shall not consider as evidence statements of counsel made 
during the trial unless such statements were made as admissions or 
stipulations conceding the existence of a fact or facts. . 

At times during the trial bench conferences were held between 
the Court and counsel, and these conferences concerned matters of law 
and not of fact and, therefore, you shall not consider the conferences as 
having any bearing on this case one way or the other. _ 

You are to decide this case solely upon the evidence that you 

have received, and the inferences that you may reasonably draw 
therefrom, and such presumptions as the law deduces therefrom. 

In judging the credibility of the witness, which is your province 
to do, you shall have in mind that a witness is presumed to speak the 
truth. Anyone who takes the witness stand, whether he be a witness for 
the government or a witness for the defendant, when that party takes the 
stand he is presumed to speak the truth. This presumption of course may 
be overcome by contradictory evidence, or by the manner in which the 
witness testifies, by the character of his testimony, or by evidence per- 
taining to his motive. ; 

The paper writing that I have just read to you, a few moments ago, 
which contained the three charges that I read to you, is the indictment 
in the case. The only object and purpose of an indictment, ladies and 
gentlemen, is to inform a defendant of the nature of the accusations 
against him. It is not evidence that a crime or crimes have been com- 
mitted; nor are you to consider the indictment as evidence in any degree 
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whatsoever against this defendant. The indictment contains the charges 
that have been placed by the grand jury against the defendant, each 
material part of which must be proved by the government beyond a 
reasonable doubt. 

This defendant is presumed to be innocent, and that presumption 

abides with him throughout the progress of the trial until it is 
overcome by evidence establishing his guilt beyond a reasonable doubt. 

It is incumbent upon the government, in a criminal case, to 
establish beyond a reasonable doubt each and every essential allegation 
of the indictment returned against the defendant in this case. And in 
this connection, you are instructed that a reasonable doubt is such a 
doubt as would leave a juror's mind, after a careful and candid investi- 
gation of all the facts and circumstances, so undecided that he cannot say 
that he has an abiding conviction of the defendant's guilt, or such a doubt 
that in the more important matters would cause an ordinary person to 
hesitate and pause -- that is, important matters in his own life. A 
reasonable doubt is a doubt that is founded on reason, it is based on 
reason, it is predicated on reason, it is a doubt for which you may assign 
a reason. It is something that connotes substance rather than something 
shadowy. 

The Government does not have to prove a defendant guilty beyond 
all doubt whatsoever or prove a defendant guilty to a mathematical or 
absolute certainty. The government has met its burden if it proves a 
defendant guilty to a moral certainty, or, as it is stated, proves a def- 
endant guilty beyond a reasonable doubt. 

In order to justify conviction, the evidence should be such that 


when you consider it carefully and apply to it your sound and conscientious 


judgment as reasonable men and women, you can say that you have no 
reasonable doubt of the guilt of the defendant. If it would fall short of 
convincing you to that extent, the defendant should be given the benefit 
of the reasonable doubt and found not guilty. And while it is true that it 
is not required that crime be proved to a mathematical or absolute cer- 
tainty, nevertheless, it is also true that the law does not permit men 
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to be convicted of a crime on mere suspicion or possibility of guilt. 

This reasonable doubt that I speak about may arise not only 
from the evidence produced at the trial, but also from a lack of evidence. 
The law does not impose upon a defendant the duty of producing any 
evidence, for the burden is always upon the government to prove the 
defendant guilty beyond a reasonable doubt of every essential element 
of the crimes charged, and a defendant has the right to rely upon the 
failure of the prosecution to establish its case beyond a reasonable doubt. 

In other words, ladies and gentlemen of the jury, in order to 
establish proof beyond a reasonable doubt, the evidence must be such 
that you would be willing to act upon it in the more weighty and important 
matters of your own affairs. 

If, after impartial comparison and consideration of all the 
evidence, you can candidly say that you are just not satisfied that the 
defendant is guilty, then you have a reasonable doubt and under those 
circumstances it would be your duty under the law to return a verdict 
of not guilty. 

On the other hand, if after such comparison and consideration 
of all the evidence, as you have heard it from the witness stand, you can 
truthfully say that you have an abiding conviction of the defendant's guilt, 
such as you would be willing to act upon in the more weighty and important 
matters of your own affairs, then you have no reasonable doubt and under 
those circumstances it would be your duty under the law to return a 
verdict of guilty. 

You are also instructed that the verdict must represent the 
considered judgment of each juror. In order to return a verdict, it is 
necessary that each juror agrees. In other words, your verdict must be 
unanimous. 

You are the sole judges of the facts in the case and in this respect 
the Court cannot be of any assistance to you whatsoever. It is for you to 


decide the weight that you will give the evidence as you heard it from the 
witness stand, and you should weigh carefully every fact and circumstance 
which has been submitted to you for your consideration. 
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In judging the evidence you must necessarily evaluate the 


testimony of individual witnesses. Only thus can you deter mine 
the truth, and it is the truth that you must seek. Therefore, bring to 
this task your knowledge of human nature, your ability to judge men, their 
source of knowledge, their intelligence, their motive, their intentions, 
in order that you may discern the real character behind the spoken word 
and measure its weight of truth and accuracy. 

In this connection, that is, in passing upon the credibility of 
the witnesses, you have a right to consider the manner of testifying 
when the witness was on the stand; whether the witness was evasive, 
whether there was a tendency to distort, whether the witness was frank 
and candid in his testimony, whether the witness was contradicted on 
material facts, whether the witness impressed you as a truth-telling 
individual, whether the witness impressed you as a person having an 
accurate memory and recollection. You may also consider the prob- 
ability or improbability of the testimony as told by a particular witness 
and its harmony or incongruity with other testimony in the case that you 
do find to be established beyond a reasonable doubt. 

Did the witness have a full opportunity to learn the truth? If 
so, did he have the intelligence and purpose to ascertain the facts? What 
was the advantage or disadvantage of his or her point of observation? 
Does the evidence show that the witness had a motive for favoring or an 

inclination to favor any party in this lawsuit? In other words, was 
he a biased or ‘an impartial witness; what degree of intelligence, what 
quality of memory, and what grade of moral purpose so far as concerns 
this case were revealed by his appearance and manner of testifying; was 
his testimony reasonable and consistent within itself and with uncontra- 
dicted facts. Give the testimony only the weight to which in your judgment 
it is entitled when tested by all these considerations and in the light of 
all the evidence. 


You are also instructed, ladies and gentlemen of the jury, that 


if you believe from the evidence that any witness intentionally testified 
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in a false manner concerning any material fact about which the witness 

could not reasonably have been mistaken, then you are at liberty to dis- 
regard all the testimony of such witness or accept such part of the testimony 
as you deem worthy of belief. 

Ladies and gentlemen of the jury, this is a prosecution under the 
Code of Laws for the District of Columbia, in count one, Title 22, Section 
1801, which provides as follows: Whoever shall, either in the night or 
in the daytime, break and enter, or enter without breaking, any dwelling, 
bank, store, warehouse, shop, stable, or other building, or any apartment 
or room, whether at the time occupied or not, with intent to commit any 
criminal offense, shall suffer a certain punishment, which, as I have told 
you, is known as the crime of housebreaking. . 

The third count in the indictment alleges the violation of the Code 
of Laws for the District of Columbia, Title 22, Section 501, that provides 
that every person convicted of any assault with intent to commit rape 
shall suffer a certain punishment. 3 


Count four of the indictment alleges a violation of the Code of 
Laws for the District of Columbia, Title 22, Section 502, which provides 
that every person convicted of an assault with a dangerous weapon shall 
suffer a certain punishment. 

Ladies and gentlemen of the jury, an assault is an intentional 
unlawful offer of a corporeal injury to another by force, or force unlawfully 
directed towards the person of another under such circumstances as 


create a well founded fear of imminent peril, coupled with the apparent 
present ability to execute the attempt if not prevented. And where it is 
done upon a female with the intent to rape the female it is known as an 
assault with intent to commit rape, and when it is done by a dangerous 
weapon it is known as an assault with a dangerous weapon. _ 

Dangerous weapons, ladies and gentlemen, are classified into 
two categories: one, a weapon that by its very nature is inherently danger- 
ous, like a loaded gun or a knife; or another weapon like a baseball bat or 
a fence paling, which is not inherently dangerous but which could become 
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dangerous, all depending upon what use it is put. And ifa 
knife was used in this case, that is itself a dangerous weapon. 

You are therefore instructed that if you believe, and believe 
beyond a reasonable doubt, that on or about June 10, 1959, within the 
District of Columbia, Vincent E. Jenkins entered the dwelling of 
Kenneth Joralemon and Ann M. Joralemon with intent to commit an 
assault, it would be your duty under the law to return a verdict of guilty 
as indicted. 

That count number one provides for the formation of a specific 
intent, and, in order for you to convict on count one, you must find that 
at the time that he entered the apartment the defendant had the specific _ 
intent to assault somebody. If you have a reasonable doubt about whether 
he did it or he had a specific intent to commit an assault, or you don't 
believe he did it, then it is your duty under the law to return a verdict 
of not guilty under count one of the indictment. 

You are also instructed that if you believe, and believe beyond 
a reasonable doubt, that on or about June 10, 1959, within the District 
of Columbia, Vincent E. Jenkins made an assault upon Ann M. Joralemon, 
a female person, with intent to carnally know and abuse the said Ann 
M. Joralemon, forcibly and against her will, it would be your duty under 

the law to return a verdict of guilty as indicted under count 
three of the indictment. 

This count also carries a specific intent and you must be sat—® 


isfied beyond a reasonable doubt that when he did assault the complaining 


witness he had the specific intent to rape her, because if he did not, then 
he would not be guilty of an assault with intent to commit rape. If you 
have a reasonable doubt about it, or if you do not believe that he did it, 
or if you do not believe that he had the specific intent to rape, then of 
course it would be your duty under the law to return a verdict of not 
guilty under count three of the indictment. 

You are also instructed that if you believe, and believe beyond 
a reasonable doubt, that on or about June 10, 1959, within the District 
of Columbia, Vincent E. Jenkins made an assault on Ann M. Joralemon 
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with a dangerous weapon, that is, a hard sharp instrument believed to 
be a knife, it would be your duty under the law to return a verdict of 
guilty as indicted under the fourth count of the indictment. If you have 
a reasonable doubt about it or you do not believe that he used a knife 
or a dangerous weapon, it would be your duty under the law to return a 
verdict of not guilty under the fourth count of the indictment. 

Now, ladies and gentlemen of the jury, the defendant has raised 
in this case the defense of insanity; and it is well settled that a person 
cannot be legally punished for any act committed by him while insane 
although such act would be criminal if done by a sane person. 

Insanity, ladies and gentlemen of the jury, is a legal term. 
Medically speaking, it indicates a condition of mind which renders the 
affected person unfit to enjoy liberty of action, because of the unreliability 
of his behavior and the accompanying danger to himself and others. It 
is said to be a disease of the mind, and it may be said also to be such 
a derangement or breaking down of the mental faculties that the person 
has lost or lacks the power of reasoning correctly. 

Legally speaking, insanity, according to the criminal law, is 
a disease, a mental disease or a mental defect of the mind which renders 
one not responsible for his act. 

Insanity, ladies and gentlemen of the jury, differs in kind and 
in character as well as in degree. Therefore, it is difficult to givea 
precise definition applicable to all situations that may arise. However, 
as I have told you, generally it denotes that condition of mind which is 
so impaired in function or so deranged as to induce a deviation from 

normal conduct in the person so afflicted. More particularly, 
it denotes a mind that is unsound, deranged, delirious or distracted. 

There is, of course, ladies and gentlemen of the jury, 2 pre- 
sumption that a person is of sound mind. That, of course, is merely a 
prima facie presumption -- "prima facie" merely meaning at first blush. 
It is not a conclusive presumption. It may be rebutted. And when evidence 


of insanity is introduced and laid before the jury, then the presumption 
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fails; and the duty is upon the government to show beyond a reasonable 
doubt not only that the defendant committed the crimes charged, but 
when de did so commit them he was of sound mind, or that if he did 
suffer from a mental disease or a mental defect that it was not his 
mental condition that was the cause of the commission of the crime. 
The law in the District of Columbia, ladies and gentlemen of 
the jury, for many, many years, following the celebrated McNaughton 
case in England, set up the test of the failure to distinguish between 
right and wrong. And if a person could not distinguish between right 


and wrong, he was considered to be of unsound mind. Subsequently 


there was added to this right-and-wrong test the irresistible impulse 
theory, in which our Court of Appeals stated that the mere ability to 
distinguish between right and wrong was no longer the correct test; 

and that if a person was impelled to do an act by an irresistible 
impulse, which meant that his reasoning powers were so far dethroned 
by his diseased mental condition as to deprive him of the will power to 
resist the insane impulse to perpetrate the deed, though knowing it to 
be wrong, he was considered not responsible and was considered to be 
a person of unsound mind. 

That was in 1928. 

In 1954, the Court of Appeals further modified the rule as to 
insanity in the District of Columbia, and it is simply this: that an accused 
is not criminally responsible if the unlawful act was the product of a 
mental disease or a mental defect. 

When the issue of insanity is properly raised by the evidence, 
the burden is upon the government to prove sanity beyond a reasonable 
doubt. 

General terms such as "issue as to sanity,” or "not of sound 
mind,” or "insane’are the terms that we and all others habitually use, 
but they are not always accurately used or understood. To claim ex- 
emption from responsibility for a criminal act an accused must assert 
two conditions: (1) that he suffered from a mental disease or defect and 
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(2) that his alleged criminal act was the product or result of that disease 
or defect. When this defense is raised, the response of the government 
may be one or the other, or both alternatively, of two propositions: (1) 
that the accused had no mental disease or defect or (2) that, even if the 
accused had a mental disease or defect, the alleged criminal offense 
was not the product of the infirmity. The burden is upon the government 
to establish beyond a reasonable doubt whatever position it takes upon 
the issue. 

In order to convict, you must be convinced beyond a reasonable 
doubt either (1) that the accused had no mental disease or defect at the 
time that the crime was committed or (2) that, although the accused was 
defective or diseased, his act was not the product of the affliction. Or, 
to state the matter otherwise, you must acquit the defendant unless you 
are convinced beyond a reasonable doubt that the alleged criminal act 
was not the product of a mental disease or a mental defect. 

The simple fact that a person has a mental disease or defect 


is not enough to relieve him from responsibility for a crime. There must 


be a relationship between the disease and the criminal act; and the relation- 
ship must be such as to justify a reasonable inference that the act would 

not have been committed if the person had not been suffering from the 
disease. There are two key factors in this defense, (1) a mental disease 

or defect and (2) a critical relationship between the disease and the 

alleged criminal act. 

When I say the defense of insanity requires that the act be a 
"product of" a disease, I do not mean that it must be a direct emission, 
or a proximate creation, or an immediate issue of the disease. I do not 

mean to restrict this defense to such cases; because many 
mental diseases so affect areas of the mind that some or all of the mental 
elements requisite to criminal liability under the law are lacking. And 
I mean to include such cases. When I say the defense of insanity requires 
that the act be the "product of" a disease, I mean that the facts on the 
record are such that the jury is enabled to draw a reasonable inference 
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that the accused would not have committed the act he did commit if he 

had not been diseased as he was. There must be a relationship between 
the disease and the act, and that relationship, whatever it may be in degree, 
must be, as I have already said, critical in its effect in respect to the 

act. By "critical" I mean decisive, determinative, causal; I mean to 


convey the idea inherent in the phrase "because of," "except for," 
y 


without which", "but for," "effect of," "result of," "causative factor"; 
the disease made the effective or decisive difference between doing and 
not doing the act. These short phrases that I have used, "product of" 
and "causal connection," are not intended to be precise, as though it 
were a chemical formula. Those phrases mean that the facts concerning 
the disease and the facts concerning the act are such as to justify 
reasonably the conclusion that "But for this disease the act would not 
have been committed." 

Mental ''disease,"’ ladies and gentlemen of the jury, means 
mental illness. Mental illnesses are of many sorts and have many 
characteristics. They, like physical illnesses, are the subject matter 
of medical science. They differ widely in origin, in characteristics, 
and in their effects on a person's mental processes, his abilities, and 
his behavior. To make a reasonable inference concerning the relationship 
between a disease and a certain act, the jury must be informed with 
some particularity. And, of course, this must be done by testimony. 
Unexplained medical labels -- schizophrenia, paranoia, psychosis, 
neurosis, psychopathy -- are not enough. Description and explanation 
of the origin, development and manifestations of the alleged disease are 
the chief functions of the expert witness. The chief value of an expert's 
testimony in this field, as in all other fields, rests upon the material 
from which his opinion is fashioned and the reasoning by which he pro- 
gresses from his material to his conclusion; in the explanation of the 
disease and its dynamics, that is, how it occurred, developed, and 
affected the mental and emotional processes of the defendant; it does 
not lie in his mere expression of conclusion. 
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You have heard the testimony of doctors and psychologists in 
this case. And the Court is called upon to make certain rulings. First, 
the Szondi test, which was explained to you yesterday, is not acceptable 
to this Court and is not recognized as a valid test. Therefore, you will 
not consider any evidence concerning the Szondi test. 

The Court also holds that a psychologist is not competent to 
give a medical opinion as to a mental disease or a mental defect. There- 
fore, you will not consider any evidence to the effect that the defendant 
was suffering from a mental disease or a mental defect on J une 10, 1959, 
according to the testimony given by the psychologists. 


Certain tests given by psychologists are recognized, and they 


are conducted by the psychologists as guides to be used by the psychia- 
trists in connection with the psychiatrists’ examination in determining 
the mental condition of the accused. 

Now, as I have told you, ladies and gentlemen of the: jury, 
in this case the defense contends that the defendant was not sane at 
the time of the crime and that the act was the result of his mental con- 
dition. The government, on the other hand, contends that the defendant 
was of sound mind at the time of the act, or, even if he was suffering 
from somig mental disease or mental defect, that the act was not the result 
or caused by that mental illness. 

The law does not hold a person criminally ed eigind, as I 
have told you, if he is mentally deranged and his derangement causes him 
to commit a crime. But it is not every kind of mental derangement or 
mental deficiency which is sufficient to relieve a person of responsibility 
for his acts. On the contrary, a person may suffer a mental abnormality 
and still be answerable for his unlawful acts. And the fact that a defendant's 
1.Q. is borderline is not in and of itself to sufficiently relieve him from 
criminal responsibility. As I have stated to you, in order for a person 
to be relieved of responsibility for by reason of insanity, first, he must 
have suffered from a mental disease or mental defect at the time of the 
offense, and second, his act must have been the product of that mental 


defect or disease. When those elements are raised, it is upon the 
government to prove either that he was not insane or that, if he was in- 
sane, that his mental condition did not cause him to commit the acts 
alleged. 

As to this first element, that he was suffering from a mental 
disease, when I say "disease" I mean a deranged or abnormal mental 
condition which is considered capable of either improving or deteriorating. 
When I say "defect" I mean a deranged or abnormal mental condition 
which is not considered capable of either improving or deteriorating 
and which may be either congenital, or the result of an injury, or the 

residual effect of a physical or mental disease. 

It is not necessary that the particular type of mental disease 
or defect be proved. All that is necessary is that the defendant was 
suffering from a mental disease or mental defect at the time of the 
alleged offenses. 

When I spoke of the phrase "product of" the mental disease or 
mental defect, I simply meant that the act resulted from, or was produced 


by, or caused by the mental disease or mental defect suffered by the de- 
fendant, or,to put it another way, that the defendant would not have com- 
mitted the offense but for his mental disease or mental defect. 

Ifyou find, ladies and gentlemen of the jury, that the government 


has failed to prove one or more of the elements as I have defined them, 
that is, the elements of the crimes alleged to have been committed, as 
I have told you, then you must find the defendant not guilty. 

If you find beyond a reasonable doubt that the government has 
proved all the elements of the crimes alleged in the indictment but you 
have a reasonable doubt as to whether the defendant was of sound or 
unsound mind, or whether you have a reasonable doubt that the offense 
was the product of the mental disease or defect existing in the defendant 
at the time he committed the crime, then of course you must find the 
defendant not guilty by reason of insanity. 

On this issue of insanity, among the witnesses who appeared 
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in this case were members of the medical profession specializing in the 
science of psychiatry, and also members have testified who participate 
in the science of psychology. A person who by education, study or ex- 
perience has become an expert in any art, or science, or profession, 
and who is called as a witness, may give his opinion as to any such 
matter in which he is versed and which is material to the case, and 
these are the witnesses that are referred to as expert witnesses. 

You should consider the testimony of the different experts and 
weigh the reasons, if any are given, for their opinions. You'are not, 
however, bound by such opinions. You may give to them such weight 
as you deem them entitled to receive, and you may reject any or all of 
the expert testimony if in your judgment the reasons for it are unsound. 

You have also heard the testimony of certain lay witnesses with 


respect to the defendant's mental condition. Where the issue is one of 


sanity or insanity, opinion testimony of lay witnesses may be received 
in evidence and considered by the jury where those witnesses have ob- 
served the defendant's actions for a long period of time. 

In weighing the testimony of these lay witnesses you should con- 
sider the circumstances surrounding their observation of the defendant, 
the period of time over which they observed the defendant, their oppor- 
tunity for knowing about certain matters, their knowledge, and the entire 
bases for their own conclusions. : 

You are also instructed that if you find beyond a reasonable 
doubt that the government has proved all the elements of the crimes 
charged in the indictment, and has also proved beyond a reasonable 
doubt either that the defendant was of sound mind at the time of the offense, 
or that the offenses were not caused by any mental disease or defect 
from which the defendant may have been suffering, then it would be your 
duty under the law to find the defendant guilty of each offense. 

In order to return a verdict of guilty notwithstanding a defense 
of insanity, you must find (1) that beyond a reasonable doubt the accused 
is free of mental disease or defect; or, if the finding is No, he has a 
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mental disease or defect, '’ then (2) that beyond reasonable doubt no re- 
lationship existed between the disease and the alleged criminal act which 


would justify a conclusion that but for the disease or defect the act would 


not have been committed. 

A converse statement of the proposition, that is, a statement of 
the requisites for the converse verdict of not guilty by reason of insanity, 
requires the use of double negatives and so, perhaps, is not clear. What 
I mean to say is: If you believe beyond a reasonable doubt either that he 

was not suffering from a diseased or defective mental condition 
or that the act was not the product of such abnormality, if you so find 
he is, you may convict. 

You are also instructed, ladies and gentlemen of the jury, that 
the defendant may be mentally competent to stand trial and yet be suf- 
fering from such mental illness as to justify holding him under hospital 
restraint if he should be acquitted by reason of insanity. 

You are also instructed that while a lay witness's observation 
of abnormal acts by an accused may be of value as evidence, a statement 
that the witness never observed an abnormal act on the part of the accused 
is of no value unless the witness had prolonged and intimate contact with 
the accused. 

You are also instructed that a finding of not guilty by reason of 
insanity does not mean that the accused will be set free. Rather, if your 
verdict is that the defendant is not guilty by reason of insanity, the def- 
endant will be confined in a hospital for the mentally ill until the super- 
intendent of that hospital has certified, and the Court is satisfied, that 
this defendant has recovered his sanity and will not in the reasonably 
foreseeable future be dangerous to himself or others. Before the def- 
endant can be released from the hospital the superintendent of the hospital 
and the Court must be satisfied that the defendant is free from such ab- 
normal mental conditions as would make him dangerous to himself or the 

634 community in the reasonably foreseeable future. Thus, even if 
the defendant's mental health should improve in the future, if there remains 
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an abnormal mental condition which is certified as a source of potential 
danger, he will be confined in the hospital and retained in custody as 
long as this condition exists. | 

Ladies and gentlemen of the jury, this may sound complicated, 
but it is not as complicated as you may think. You may return verdicts 
of guilty on counts one, three and four. You may return verdicts of 
not guilty on counts one, three and four. Or you may return verdicts 
of not guilty by reason of insanity on counts one, three and four. 

This is a serious case, both from the standpoint of the gov- 
ernment and the standpoint of the defendant. You should weigh the 
evidence very carefully; analyze it, sift it, separate the evidence that 
you disbelieve from the evidence that you do believe, and then apply to 
it the good, sound, common sense you would in the every-day affairs 
of your own life. If you do that, you will reach a considered judgment. 

As I have told you before, your verdict must be unanimous. 


When you reach your jury room you will select a foreman, and when 


you have reached your verdict please notify the marshal. 

Is there anything else, gentleman? 

MR. LOWTHER: Not from me, Your Honor. 

MR. GOLIN: May we approach the bench? 

(At the bench:) 

MR. GOLIN: I think, from the Court's charge, the jury got an 
impression that the right-and-wrong test has been superseded by the 
Durham test. 

THE COURT: I will take care of that. No, it has not 

MR. GOLIN: I know that. 

THE COURT: I will clear that up. Is that all now? 

MR. GOLIN: Well, Your Honor also phrased the burden in the 
wrong manner. The Isaacs case -- 

THE COURT: I did not. 

MR. GOLIN: That is all. 

(End of the bench conference.) 
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THE COURT: It has been called to my attention, ladies and 
gentlemen, in explaining this question of sanity and insanity to you, that 
I might have given the impression that the Court of Appeals in 1954 had 
overruled the right-and-wrong test. It has not overruled it. The right- 
and-wrong test is still acceptable. The irresistible impulse is still 
acceptable. The Court of Appeals merely modified these two tests to 
include any mental disease or mental defect. 

The two psychiatrists for the defendant testified, in their opinion, 
he could not tell the difference between right and wrong. If you believe 
that, or you have a reasonable doubt about it, then of course you must 
acquit him. 

The government psychiatrists have testified that in their opinion 
there was nothing wrong with the defendant. 

So, it is up to you to decide which you are going to believe. 

Is that all? 

MR. LOWTHER: Yes, Your Honor. 


THE COURT: The alternates may be excused. Thank you. 
* * * * * 


[ Filed March 16, 1961] 
JUDGMENT AND COMMIT MENT 

On this 10th day of March, 1961 came the attorney for the govern- 
ment and the defendant appeared in person and by his counsel, Gerald 
Golin, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of HOUSEBREAK- 
ING, ASSAULT WITH INTENT TO COMMIT RAPE, ASSAULT WITH A 
DANGEROUS WEAPON as charged in counts 1, 3 and 4 and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Five (5) years to fifteen (15) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward M. Curran, | 
United States District Judge. 


[ Filed March 10, 1961] 
NOTICE OF APPEAL 
Name and address of appellant: Vincent E. Jenkins, 1817 Swann 
Street, N.W. 
Name and address of appellant's attorney: Gerald Golin, 605 - 14th 
Street, N.W. 
Offense: Vio. 22 D.C. Code 1801, 501, 502. 
Concise statement of judgment or order, giving date, and any sentence: 
Sentenced to serve 5 to 15 years on March 9, 1961. 
Name of institution where now confined, if not on bail: D.C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
Date: March 9, 1961 /s/ Vincent E. Jenkins 
Appellant 


/s/ Gerald Golin : 
Attorney for Appellant 
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Statement of Questions Presented 
1. Where an accused has been found mentally 

incompet@ént to stand trial under the provisions 

of Section 301 (a) of the District of Columbia — 
Code,69 Stat. 609, may the trial court later find 
the accused mentally compet@nt to stand trial 
under the provisions of subsection (b) of the 
aforesaid stetute on the testimony of e psychi- 
atrist to the effect that elthough the accused 


is in the seme mental condition as when found to 


be incompetant to stand trial, he is of the opinion 


thet the eccused is competent to stand trial? 
2. Did the trial ccurt err in excluding 
Dr. McIndoo's opinion that appellent was suffering 
from schizophrenia, and Dr. Schaengold's opinion that 
appellant wes suffering from mental disease or an un- 
differentiated psychosis? 
3. Was the appellant deprived of his righ 
to a fair end impertiel trial by jury by virtue of 
the trial court's lenghty examination of appellant's 
expert witnesses and the manner in which such examin- 
ation was conducted? 
4%. a) Is a qualified psychologist competgnt to 
render an expert opinion as to the presence or absence 
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mental disease or defect in a person? 


b) Is a qualified psycholcgist competent to 


f 


/ render a non-expert opinion as to the mental condition 


of a person? 
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Jurisdictional Statement 

Statement cf Case 
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Statement cf Points 

Summary cf Argument 

Argument 

I Where the trial court had previcusly 

feune Appellant inccmpetent to stand 
trial, it was errcr fcr the trial eccurt 
te subsequently adjudicate &ppellant com- 
pet@nt tc stend trial where there was no 
evidence cf restereticn tc mental ecmpetency 
ane the evidence shewee Appellant to be 
in the same mental ccnditicn as when fcund 


jmecmpetent tc stend trial. 


The trial ccurt erred in crderinz the 23 


cpinion of Dr. McIn¢co, thet the Appellant 
is schizophrenic or was schizophrenic on 
the aete cf the crime, stricken,an¢ 
excluding from the trial the cpinion ef 
iii : 


Dr. Schaengold thet the Aprellent 
was suffering frem an uncifferen- 
tieted psychosis cr thet the Lppel- 
lant was suffering frcm a mental 
@isease, because the trial ccurt 
felt there was nc preper basis 

for such crinicns. 

The trial ccurt's lengthy ex- 
aminaticn cf Appellant's expert wit- 
nesses and the manner in which such 
examinaticn was conducted and the 
gestures accompanying such examina- 
ticn were severely prejudicial to 
Appellant anc deprived him of his 
right to a fair ene impartial trial 
by jury. 

The trial ecurt errec in instruct- 
ing the jury tc disregere the testimohy 
cf the psychclegists tc the effect that 
the Appellant was suffering frem a 
mental disease or defect. 
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IN THE 
UNITED STATES COURT OF APPEALS 
For the District of Columbie Circuit 


No. 16366 


Vincent E. Jenkins, Appellant 
v. 


United States cf America, Appellee 


i T 


Appeal from the United States District 
Court for the District of Columbia 


ES 


BRIEF FOR APPELLANT 


Jurisdicticnal Statement 


en ; 


This is an appeal pursuant to Secticns 1291 
and 1294 of Title 28 of U.S.C.and Rule 37 of the 


Federal Rules of Criminal Procedure, from a judgment 


of the U nited States District Court for the District 
of Columbia, entered Merch 10, 1961, convicting 


Appellant cf Housebreaking with intent to commit an assault, 


assault with intent to rape and assault with a dan- 
gerous weapon. The notice of appeal was filed on 
March 10, 1961. 

Statement of Case 

On June 29, 1959, a four count indictment 
against Vincent E. Jenkins was filed (J.a. / ). 
The Grand Jury charged: 

1. On or about June 10, 1959, within the 
District cf Columbia, Vincent E. Jenkins intered 
the dwelling of Kenneth Joralemon end Ann M. Joralemon, 
with intent to commit an essault. . 

2. On or about June 10, 1959, within the 


District of Columbia, Vincent E. Jenkins, entered 


the dwelling cf Kenneth Joralemon and Ann M. Jcralemon, 
with intent to steal prceperty of ancther. | 

3. On or about June 10, 1959, within the 
District cf Columbia, Vincent E. Jenkins made an 
assault on Ann M. Joralemen, « female person, with 
intent tc carnally knew and abuse the said Ann M. 
Joralemen, forcibly ane against her will. 

%. On or about June 10, 1959, within the 
District cf Columbia, Vincent E. Jenkins made an 
assault on Ann M. Joralemcn with a dengerous weapon, 


2 


that is, a herd sharp instrument believed to be a 
knife, a further description whercf is te the Grand 
Jury unknown. 


After Appellant had pled net guilty to the 
indictment, the defense on July 7, 1959, filed a 
mction for mental examination of the defendent 
(J.4. 2). On July 9, 1959, an order was entered 
committing defendent to District cf Cclumbia General 
Hospital for mental examination in order to deter- 
mine whether Appellant was ccmpetgnt to stand trial 
(J.4. 2). Subsequently thereto, on September 4, 
1959, upon motion of the Government, an order wes 
entered by the trial ccurt enlerging its previous 
order of committment to include an examination to 
determine Appellant's mental conditicn cn June 10, 
1959, the date cf the alleged crimes (J.4. 4). 

On November 10, 1959, = letter dated Nevember 6, 1959, 
from the District cf Cclumbia Generel Hespital and 
signed by Richard Schaengeld, Assistant Chief Psy- 
chiatrist, was filed in the trial ccurt Cie 4). 
This letter ststed in effect that Appellant was in- 


competent tc stand trial. On November 19, 1959, 
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ancther letter from the said Dr. Schaengold, dated 


November 13, 1959, stating in effect that Appellant 
wes mentelly inccmpetent cn June 10, 1959, was filed 
in the triel court (J./. 5). However, neither cf 
these letters were signed by the chief psychiatrist 
of the District of Cclumbie General Hespitel as re- 
quired by secticn 301 (a) of Title 24 of the District 
of Columbia Ccde. Therefere, the triel court on 
November 19, 1959, entered en order requiring 2 letter 
signed by the chief psychiatrist of the District cf 
Columbia General Hespitel to be submitted tc the Court 
(J.4. 9). On November 27, 1959, 2 letter dated 
November 25, 1959, from the District ef Columbia 
General Hospital, signed by Mary V. MeInécoc, Chief 
Psychiatrist, and Richard Schaengcold, Assistant Chief 
Psychietrist, was filed in the trial court. This letter 
stated that the Appellant wes incompetent tc stand trial 
ané@ that he was mentelly incompetent on June 10, 
1959, the dete cf the alleged crimes (J.£.G )+ 
The Government did not object to these findings, 
and eccordingly, on December 15, 1959, an order wes 
entered committing Appellant tc St. Elizabeth's 
Hespital pursuant to the provisions of Title 24 

& 


Section 301 (2) of the District of Columbie Code 


(J.4.9 

Some ten months leter, on October 18, 1960, 
a letter from the Superintendant of St. Elizabeth's 
Hospital cated October 13, 1960, was filed in the 
triel court steting that Appellant wes ccmpetent tec 
stand trial. The defense cbjected tc this repcert 
and a hearing wes had pursuant tc Title 24 Secticn 
301 (b) of the District cf Cclumbie Ccde, on Novem- 
ber 4, 1960 (J.a. %). Dr. David Owens was the cnly 
witness tc testify et said hearing. Dr. Owens testi- 
fied thet in his opinicn the Appellant was mentally 
ecmpet@nt to stand trial (J.é. fo). However, Dr. 
Owens alse admitted that Appellant had no recovery 
since his edmission the the hcspital, and that 
&ppellant was in basically the same mental cendition 
as when he entered St. Elizabeth's Hcspital (J.i/4I2). 
Over the objection cf the defense that there had 
been no certificaticn or testimony as tc restoration 
to ecmpetency as required by Title 24 Section 301 (b) 
of the District of Cclumbia Cede, the trial court 
ruled the Appellant was ccmpetent to stand trial,and 
accordingly entered an order adjucicating Appellant 
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competent tc stand trial (J.a./5). 

The trial cf the case commenced on January 23, 
1961, and continued thrceugh January 30, 1961. The 
Gevernment's evidence showed that cn the morning 
of June 10, 1959, ann M. Jorelemon was alene in 
her apartment (Tr.19) ance that et approximately 
7:45 4.M. of that-date there was e knock on her 
door (Tr.20). Upen cpening the door part weys 
the perscn who knocked cn the door mumbled something, 
shovea a piece of paper inside the door enc at the 
Same time pushed the door open and grebbed her 
(fr.20). Thereafter a struggle ensued during: which 
time said perscn shoved a piece of white cleth inte 
the mouth cf Mrs. Joralemon, stated "I'm going te do 
it to yeu", and sterted tc cpen his pants (Tr.22). 
& further struggle ensued during which time seid 
person started punching her, and she thereafter lost 
ecnsciousness (Tr.22). Mrs. Jorelemen identified 
Appellant as her attacker (Tr.20,21). Upon regain- 
ing ccnscicusness she found herself cn the floor 
end felt blood on her stcmach (Tr.23,2). She had 


received four stab wounds in the ebdemen (Tr.24,25). 


At that point she got up and walked from her epart- 
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ment to the apartment of neighbcr, one Mrs. Windcon, 
acress the hall (Tr.24). The neighbcr, Mrs. Windcn, 
called an ambulance, end Mrs. Jorelemcn was taken to 
Washingtcn Hespitel Center (Tr.25). 

At the close of the Gcvernment's case a. jucg- 
ment cf acquittal as to eccunt two cf the indictment 


was ordered (Tr.139). 


&ppellant did not attemnt to refute the testi- 


meny that the attack hed taken plece or that arpel- 
lant was the perscn whe committed the ettack.: The 
scle cefense presented to the trial ccurt wes that 
of insanity. In support of this defense the test- 
imony of fcur lay witnesses, two psychiatrists, and 
three psychologists was placeec inte evicence. 

Arppellent's mether, Carrie Murrill, testified 
thet Appellant had not been nermal all his life 
(Tr.165), he never played cr mixed with cther chilcren 
(Tr. 166),thet as a child he would often gc under 
their home and just remain there until very late at 
night (Tr.167), that if other children would not 
de as he wanted he would fight with them, and because 
of this she wes afraid to leave Appellant alcne with 
other children (Tr.167). She state@ that althcugh 
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he went tc school until he was sixteem years cf age, 


he never advancee pest the third grade (Tr.167, 168), 
and that although he never learned to reac he would 
purchase a newspeper every dey and often purchased 
many books (Tr.169). On cne occasicn ponelient) 
because he was mad at his brother-in-law, tock his 
brother-in-law's watches end flushec them down a 
toilet anc alsc put twe of his shirts in an incin- 
erator (Tr.170). When Mrs. Murrill's husbend died, 
Appellant refused to attend the funerel anc locked hin- 
self in his reom for two days without cating (Tr.172). 

Mrs. Murrill alse testified that appellant 
attempted tc atteck his sister at a time when his 
sister wes cight months pregnant, because she refused 
to give him some feed he wanted (Tr.175, 176), and thet 
on ancther cecasion et abcut 4:00 1.M., Appellant 
started tearing up and throwing chairs anc as a 
result of this episnde she tcok him tc District cf 
Columbia Generel Hespitel where he was placed in 
"Psycho" (Tr.173). 

Mrs. Bernice Blocker testified that she was 
Appellant's sister and thet curing the past ten 
years she had seen him practically every cay (Tr.183). 
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When esked te relate specific instences she had 
cbserved Appellant ecting in > strange cr unusual 
manner, she testifiec sbout the time while she was 
pregnant; Appellant tried te fight with her because 
she would not give him scme of what she was eating 
(Tr.184),ané about the time that 4rpellent flushed 
her husband's rings cna watches dewn the neuer and 
threw his shirts in the incinerator because Appellant 
wes mad et her husbane(Tr.184). 

Mrs. Blecker olsc testifie¢ thet on ancther 
oecasicn Appellent asked her fcr a drink cf dectch 
from e g¢less she wes hclding, ane when tol? tc get 
some frem the teble rather then frem her glass he 
flew intc a rage and ran everybecy cut cf the heuse 
(Tr.185), ane that on another cccasicn Mrs. Blocker's 
sister ana Appellent argued over which channel to 


watch cn television. Appellant became angry anc 


picked up a chair and tried to hit her with it (Tr.185). 


Mrs. Blocker further testified that Appellant 
aia nct mix with other pecple, he weuld just sit and 
stare, ané that elthcuch he cculd net reac he would 
buy a paper every day and cften bcught books and 
things (Tr.185). She alse testified that appellant 
hed not been acting right as far beck as she cculd 
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remember, anc that she did not believe Appellant te 
be cf scund mind and that appellant needed help 
(Tr.186). | 

Mr. Napolecn Davis testified that he had known 
4ppellant ebout three yeers, having lived next decr 
tc him, end curing that time had seen Appellant 
practically every day (Tr.194). He stated that cn 
occesicn he weuld be telkins with Appellent when <-11 
at once Appellant weuld rrab his head ene weuld say 
nothing for ten cr fifteen minutes. Appellant would 
then step and ask whether cr nct scnething was seid 
tc him (Tr.195); that sppellent had baby ways end 
woulé want tc pley like e child (Tr.195) an? that 
Appellant would stenc in a ccrner reading @ paper, 
but holding the paper upside ccwn in frent cf hin 


(Tr.196). 


Dr. Mary V. McIndoo, Chief Psychiatrist: at 


District cf Crlumbia General Hespitel wes the first 
expert witness presentec by the cefense. After 
qualifying end having been accepted by the court es 

an expert witness (3.8. 42, Dr. McIncco testified thet 
she examined Appellant cn the 23rd, 24th end 25th days 
of November, 1959. 4s a result of her examinations 
she ccncluded that Appellant was suffering fren a 
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S 1 
mental defect Cr ine Dr. McIndoo testified thet this 


conclusion was based upen Appellant receivinr a low 
I. Q. retinz cn psychclorical tests edministered to 
him (J.n. 46) and her perscnel examinations of 
Appellant. Dr. MeIndcec, however, edmitted that her 
cririnal Ciagncsis cf mental deficiency was error, 
and thet she hed eltered her opinion. She stated 
thet since her originel diagncsis was made evidence 
head been brought tc light thet the I.Q. cf Appellant 
haa improved end chenged, and therefcre, A Sonlant could 
not have been suffering from a mentel defect (J.4.56). 
Dr. McIndee testified that later rerperts from St. 
Elizabeth's Hospital breurht te her attention shcwed 
thet another condition was present an¢ this conéition 
wes a schizophrenic reaction pe Pek et She stetec 
that this finding taken together with her own examin-~ 
ations and findings caused her to alter her original 
Ciagnosis of mental deficiency end that her final 
opinion wasthat Appellant was suffering from.a nental 
disease on June 10, 1959, and that the crime was a 
product of the disease (J.A.6567). The trial court 
then, cn its own initiative, ordered any testinony 

by Dr. MeIndoo that Appellant is schizophrenic or 


was schizophrenic on June 10, 1959, stricken and 
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excluded from the record, "for there is no proper 
basis for such diagnosis” (J.A. VI). 

Dr. Richard Scnsengold, Assistant Chief 
Psychiatrist at District of Columbie General Lospital, 
also testified for the defense. His testimony. was 
that he examinee Apvellant a minimum of four times 
between September and December, 1959 (J.A. 72). 

He stated that in his opinion Appellant was suffer- 
ing from both mentcl disease and defect on June 

10, 1959 (J -A.73 ). Ee further stated that in nis 
opinion the crimc was « product of his mental dis- 
ease or defect, or both (Tr. 277). Vhen esked’ by 
the court whst Appellant was suffering from the 
witness stated that Apnellant was suffering from 
mental retardation of somc degree and also froma 
chronic psychosis whicti would be of an undiffercn- 


tinted kine of psychotic condition of longstanding 


duration (J-4.74). The trial court L»ster cxeluced 


from the trial any testimony that the Appellant was 
suffering from an undifferentintee psychosis, be 

cause "Tt wus not properly based upon proper evidence" 
(J -A6 $7) This ruling was made by the court on its own 
initiative ané not in response to any cojection inter- 
posed by tie Guvernment. 
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Dr. Lawrence Tirnauer,2 clinical psychclogist 
wes the next witness fcr the Cefense. After testi- 
fying as tc his qualificaticns ane experience in the 
field cf rsychclosy, the trial ccurt accepted the 
witness as qualified (J.4./6~). Dr. Trnauer testi- 
fiec that while employed <s a staff psychclogist at 
St. Elizabeth's'Hespitel, he administered certain 
psychclogical tests to Appellant (Tr. 33.59): 

He also reviewed the Arpellant's backercund (Tr.355), 
and that es a result of his investigations ane tests 

he arrived at the opinicn that the Appellant was 
suffering from a severe mental disorder called 
schizophrenia (J.4./0/), and that Appellant was suffer- 
ing from schizophrenia on June 10, 1959 (J.4. /0}). 

Dr. Margaret Ives, Chief Psychclogist at St. 
Elizabeth's Hespital, eppeared next for the defense. 
Dr. Ives related her qualifications in the field of 
psychology tc the court anc was ecceptec by the court 
es quelified (J.a.”2). Dr. Ives testified that she 
administered tests to the Appellant, reviewed the 


tests given to Appellant by Dr.Tirnauer, and reviewed 


Appellant's past history (J.A.//2), and thet as a 


result of her investigations and tests, it was her 
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opinion that Appellent had a mental illness called 
schizophrenie (J.a.4/2), that he had this illness 

since 1949 (J.4.2), enc that in her cpinion there 

was a causudl connection between the crime, if committed 
by him, and his mental condition (J.4.f4%). Dr. 
Bernerc I. Levy, Chief Psychclogist at District ef 
Columbia General Hospitel, elso was qualified ‘te 
testify (J.A./20), and stated that as a result of the 
tests administered by him anc his review cf other 

tests administered tc Appellant, he ccncluced that 

the appellant was psychctic enc schizophrenic (J.4./20), 
and that Appellant was sufferinr from this disease 

en June 10, 1959 (J.4. 2/). Dr. Levy wes unable to 


render an opinion as to whether there was causuel 


connection between the crime anc Appellant's mental 


illness (J.4./22). 

In rebuttal the Government presented two 
psychiatrists from the staff cf St. Elizabeth's 
Hospital. Dr. William G. Cushard testified that he 
examinec the Appellant at a staff conference cn 
October 3, 1960 (Tr. 544+). He steted that in his 
opinien Appellant wes net suffering from mental 
a@isorder on Octcber 3, 1960 (Tr 5+) and thet he could 
not fine anything on which to base en opinion that 
fkppellant was suffering frem mental disease or 
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defect on June 10, 1959 (Tr 544, 545). He further 
testified that he eculd not categcrically or de- 
finitively stete that Appellant wes net suffering 
from mental disease cn June 10, 1959 (Tr 545). Dr. 
Davia J. Owens testified thet he saw appellant cn 
severel occasicns and on October 3, 1960 (Tr. 564). 
Dr. Owens steted that in his opinicn Appellant, 
although of borderline intelligence, wes net suffer- 
ing from mental disease or defect on October 3, 1960 
(Tr. 565), and thet, in his opinicn, Appellant was 
not suffering frem mental disease cr defect on 


June 10, 1959. 


The trial ccurt chergec the jury on the cffenses 


containee in the incictment and on the defense of 
insanity. In its charge the trial court instructed 
the jury as follows: "The Court alse holds that a 
psychelegist is net cempet@nt te give a medical cp- 
inion as tc a mental disease or a mental Aefect. 
Therefore, you will nct consider eny evicence tc the 
effect thet the defendant wes suffering from 2 mental 
d@iseese cr ea mentel defect cn June 10, 1959, acccrd- 
ing to the testimony given by the rsychclogists." 
The Jury founc Appellant guilty cf counts 1, 3 and 4 
15 


ef the indictment,end on March 10, 1961 the Court 


sentenced Aprellent tc imprisonment for a perice cf 
five tc fifteen years. 
Statutes Involved 
The relevant statute is Section 301 (b) of 
Title 24 of the District of Columbia Ccde, 66 Stet. 
609, which provides: 
"(b) Whenever an accused rerscn confined te a 
hospital for the mentally ill is restored to 
mental ecmpetency in the oyinicn cf the super- 
intendent of said hcspital, the superintendent 
shall certify such fact to the clerk of the 
court in which the indictment, information, 
or cherge against the accused is pending and 
such certificetion shall be sufficient tc 
authorize the ccurt to enter an orcer thereon 
adjudicating him to te competent tec stend 
trial, unless the accused or the Government 
objects, in which event, the court, after 
hearing without a jury, shall make a jucicial 
Ceterminaticn cf the competency of the accused 


to stand trial." 


Statement cf Points 

1. The triel ceurt erred in finding Appellant 
eomretent to stand trial when the testimony showed 
that Appellent wes in the same mental ccncition es 
when found inccmpetant to stenc trial. 

2. The trial court erred in ordering all testi- 
mony by Dr. McIndoo, that the Appellent is schizo- 
rhrenic or was schizophrenic on the date of the 
crime, stricken end excluded from the reccr¢; and 
in excluding from the trial any testimcny by Drs 
Schaengole that the Appellant was suffering from any 
undifferentiated psychcsis or that the appellant was 
suffering from e mentel disease. 

3. The trial ccurt, by its lenethy examineticn 
of Appellant's expert witnesses, and the manner in 


which such examinetion was conducted, anc in its 


gestures while conducting such examination went far 


beyone the triel courts right to assist in Gevelop- 
ing the evidence. To the contrary, the trial court's 
open skerticism of and hostility toward &ppellant's 
expert witnesses seriously prejudiced appellent's 
right to a fair and impartial trial by jury. 

4%. The trial court erred in instructing the 
jury not to ccnsider "...any evidence te the effect 
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that the defendant was suffering from a mental disease 
or a mental defect on June 10, 1959, according to 
the testimony given by the psychclogists". 
Summary of Argument 

1. Title 24 Section 301 (b) of the District of 
Columbia Code requires that there must be evidence 
of restoraticn to mental competancy before an accused 
persen confined te a hospital fer the mentally ill 
may be adjudicated competent to stand triel (empha- 
sis supplied). In order tc comply with this pro- 
vision it must be shown thet the accused has in some 
way recovered cr improved from his prior mental 
condition. Therefore, the trial ccurt erred in finde- 
ing Appellent ccmpetent tc stand trial where the evi- 
dence showed Appellant to be in the same mental 
conéition as when found incompetent to stand trial. 


testify to 
2. &n expert witness is allowed te/nis infer- 


ances from facts. It is his opinicn that is scught 


and his cpinion may be based upon facts he has himself 
observea or facts he has heard others relate. There- 
fore, the trial court erred in excluding porticns of 
the expert opinicns of Doctors MeIndco and Schaengold 
es to Appellent's mental condition, because the 
trial court felt such opinicns were without proper 
basis. 
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%. A cereful review of the transcript of the 
trial of Appellant will disclose thet the trial 
court's lenghty examination cf Appellant's expert 
witnesses wes ecnducted in such a manner 2s to leave 
the jury with the impression thet the trial court 
felt their testimony wes totally incredible and 
unwerthly of any belief. The trial ecurt, by such 
actions deprived Appellant cf his right te a fair end 
impertial trial by jury. 

4. A qualified psycholezist is ccmpetent to 
render an expert opinicn con questions of insanity. 
Even if this were nct true, a qualifiec nsychclogsist 
shculd be granted recceniticn as a technician roessessed 
of superior skills in ct least some of the phases 
cf mentel illness, end therefcre qualified to express 
their professicnal crinicn. It was therefore error 
for the triel ccurt te cherge the jury tc cisregerd 
the testimeny of psychclerists as tc mental cisease 
or defect. 


ERGUMENT 


I. Where the trial court hac nrevicusly founé 


Appellant inccmpetent to stand trial, it was _errcer 


for the trial court to subsequently aéjucicate 
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Appellant ccmpetent tc stend trial where there wes 
no evidence cf restcreticn tc mentel compe c and 
the evidence showed Aprellant to be in the same_mental 
ecncition as when found incompetent to stena trial. 
Title 24 Secticn 301 (b) of the District of 
Columbia Cede, 66 Stat. 609, provides in part, 
"whenever an accused perscn ecnfined tc a hespitel 
for the mentelly ill is restored to. mental competency 
in the cninicn of the superintendent cf such hcspital 
wee." It is submittec thet in crder tc ecmply with 
the provisions of this stetute there must be evicence 
of restoration to mentel compet@éncy before the court 
may adjudicate the accusec competent te stanc triel. 
Therefcre, it must be shown that there has been a 
recovery or en improvement cf the accused's mentel 
condition since his adjudication of imecmpetency 
tc stenc trial. This wes nct ccne in this cease. 
Quite tc the ccntrery, the evidence adduced et the 
herring hele under the aferesaid statute on Nevember 
4%, 1960, showee thet Appellent was in the same mental 
ecnditicn as when initially ecmitted tc St. Eliza- 
beth's Hospital. This testimcny ceme frem the 


Governments own witness. We have here a situation 


where the trial court cn December 15, 1959,found 
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Appellant inccmpetent to stend trial, and later, 


on November 4, 1960, the same ecurt fcund Appellant 
ecmpetent to stand trial althcugh admittedly, A4ppellent 
was in the same mental ecndition as when adjudicated 
incompetent. 
Webster's New Collegiate Dicticnary defines 
"restcre"as fcllews "... tc bring back into or put 
back inte the former cr criginal state... to pring 
back tc a healthy state...", and it is submitted that 
the word "restore" as used in the afcresaid stetute 
shoulé be ziven its crdinary ané commonly acceptec 
meaning i.ec., a situaticn of reccvery or improvement. 
In the case cf Moren v. Cobb, 73 U.S. Apr. 

D.C. 200, 120 F.28 16, this court was called uyon 

to censtrue the word "closings" as it aprearec in a 
certain srizona statute. Relying on the authority 

of U.S. v. Wurts, 303 U.S. 414, 58 S.Ct. 437, Old 
Colony Trust Co. v. Commissioner of Internal Revenue 
and De Ganay v. Lecerer 250 U.S. 376, this court in 
its orinion stated, "4 well-reecgnized principle of 
statutory interpretation is that, in the abaease ef 
some Gcminent reason te the contrary, 2 word used 

in a statute should be given its crdinary end ccmmenly 
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accepted meaning. An examinaticn of the authcri- 
ties leads to the conclusicn thet the word "closing", 
as epplied tc banks, is not ene which has been given 
a limited cr special meaning either by statute cr 
@ecisicn. Certainly, when we look te common parlance 
an@ unécerstancing the wore has e well known meening." 
The Government may arrue thst it wes net the 
intent of Conrress tc require evidence cf "restcraticn" 
tc mental competency. This Court, hewever, has follcwed 
the general rule cf statutcry ccnstructicn, thet such 
intent must be fcune in the lenguage employed. 
“Where the words used ere plain, they give meaning 
tc the ict, and it is neither the cuty ner the pri- 
vilege cf the Court te enter speculetive fields 
in search of a different meening." De Ruiz v. 
De Ruiz 66 U.S. Apr. D.C. 370, 88 F.2d 752. 
This Ccurt has also held thet where the. real 


intent and purrose of a statute is thceught to be 


vreacer than or different from its terms, it is 

for Congress, end nct the Ccurts, tc five an enlarge- 
ment cr clarificaticn. "... the Congress is in fre- 
quent sessicn, its doors open end its committees 
availatle. Its procedure is no more complicated than 
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that cf the Courts. ...We are no longer in an age 


when such inquiry is impessible. The wise enc sound 
course for the Ccurts is tc give the terms of 2 
statute their plein meaning, so long as the resultant 
effect is sensible anc not in conflict with 2 dis- 
cernable purrese." Berder Pipe Line Cc. v. Federal 
Power Commission 84 U. S. &pp. D.C. 142, 171 F.2d 149. 
Applyine these principles to the instant case, 
it is seen that the word "restcre" as used in’ the 
aforementioned statute is not one which has been 
given a special meaning and should be given its 
ordinary and commonly eccepted meaning, and that the 
statute as written is clear and unambiguous and 


shoula nct be given any other interrretaticn. 


II. The trial court erred in ordering the crinion 

of Dr. McIndoo that the appellant is schizophrenic 

or was schizophrenic on the dete cf the crime, stricken 
ena excluded from the record, ane in excludine frem 

the triel the opinion of Dr. Schaengeld that the 
Appellent wes suffering from en undifferentiated 
psychosis or that Appellant was suffering from e_mental 
a@isease, because the trial ccurt felt that there was 


ee 


no proper basis for these cpinions. 
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This Ccurt had cecasicn to ccmment cn the basis 
of psychiatric testimony in Blunt v. U.S. 100 U.S. 
App. D.C. 266, 244 F.2d 355. This Ccurt there stated, 
“as an expert witness, the psychiatrist is permitted 
tc testify tc his inferences frem facts. His cpinicns 
are exactly what is scught. An¢c these cpinicns may 
be based upcn facts he hes himself otserved, or facts 
he has heeré cthers relate, cr hypothetical facts 
presented to him. The purpose of employing an expert 
witness is tc obtain for the jury the benefit of his 
educated conclusicns. He must give the jury the 
tyre of clinical opinicn he is accustcmed te form 
and tc rely upon in the practice cf his prcfessicn." 

The trial court apparently ccneluded that since 
the A@iagnoses cf Deetors McIndoo and Scheengold were 
besed in part upon the rerperts previded tc them by 
psychclorists, there was no proper besis fcr such 
diagneses (J.4.93. These rulinzs were erronecus 
uncer the rationale of the Blunt case, Supra. It 
4s common knowledge that the results ef psychclogical 
tests play e large part in the diagnosis cf mental 
@isorders. Dr. MeIndoo and Dr. Schaengcld both 
testified thet psychiatrists rely heavily cn reports 


frem psychclogists (J.A. bt). 


The fectcrs involved in the diagncsis mede by 
a psychiatrist are always subject to eross-exeminaticn. 
If any of the factcrs used in erriving at a ciegnc- 
sis ere in any way suspect, this wculd gc to the 
credibility cf such testimeny and the weirht tc 
be accorded such testimeny by the jury. In no event 
sheule the jury be deprived cf the right to weich 


and evaluate the opinicn of an expert. 


III. The triel court's lengthy exemineticn of Appel- 


lant's exnert witnesses and the manner in which such 


ee 8 ee ee 


examinaticn was cecnducted and the gestures accompany- 


ing such examination were severely prejudicial tc 
Appellant and deprived him of his richt to e fair end 


i ea 


impertiel trial by jury. 
It is extremely difficult tc read a written 


transcript in an effcrt tc determine the way end manner 
in which gucsticns were asked and answered. However, 

2 careful reeding of the trial court's examinaticn of 
Appellant's expert witness will shew thet such 
examineticn was conducted in e hestile manner end 

in such a manner as tc give the jury the impression 
that the triel court felt their testimony wes tetally 
unworthy of belief. Saic examineticn by the trial 
court, which ccvered over 50 pages cf the stenc- 
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graphic transcript cf the triel, is replete with 
questicns ccntaining the werds "you éecn't mean tc 
tell me"..., end "you mean te tell me ...". These 
questicns undcubtedly cave the jury the imrpressicn 
that the triel court felt the testimeny given by the 
exnerts was incrediable and unbelievable. It may be 
significant tc ncte that nct cne questicn was ‘asked 
ef the Government's expert witnesses by the triel 
court. 

It sheuld be noted that the trial court's ecticns 
in excluding the testimcny cf Appellant's psychietrists 
and in instructing the jury tc disregerd the testi- 
mony of the psychclegists was net dene in response 
te any objecticn mece by the Government ncr in respcnse 
tc any request cf the Government. The prcesecuting 
attorney did at no time object tc such testimeny 
nor adic he request any such instructicn. These 
rulings were mede solely cn the Ceurt's cwn initiative. 

Twe episcdes which cccurec curing the trial 
particulerly emphasize the trial ccurt's attitude 
in examining Appellant's expert witnesses. The first 


episcde occurred curing the testimceny of Dr. 


Scheengcld after he hac fully quelified and hed been 
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accepted by the trial ccurt as an expert witness. 

In the micele cf the trial eccurt's interrcreticn cf 
Dr. Schaengol¢, ond fer nc apperent reascn ether than 
te Ciscre@it the witness, the Ccurt, in a hestile 
manner, asked such questicns as, "Where did you study 
psychiatry?", anc "How leng have ycu been at D. C. 
General?" (J.A. ¥3). The secone episode occurred 
during the testimony cf Dr. Mergeret Ives. The trial 
court was interrogating the witness regarding 2 test 
given tc Appellant kncwn es the Szondi test, anc wes 
examing the cards used in the administraticn of said 
test. after being tcl€ that the test reveals a freat 
deal abcut a rersen's perscnality make-up, the trial 
court,in an obvicus gesture cf ecntemrt, Slemmed the 
cares Gown urcn the bench. When ccunsel requested 


thet the record reflect the trial court's acticns, 


the ccurt erregantly answered, "The reecrd may 


reflect it , but the reccre may shcw I am threwing 

it all out. Thet will teke care cf this sessicn."(J.4, 1/7). 
The trial ccurt's acticns in this case are 

strikingly similar tc the acticns ef the trial 

court ccmmented upon in Blunt v. United States, 

supra. Here, as in the Blunt case, the judge tcok 
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on the espect cf advecacy. His interreseticns were 
ecnfined sclely tc the expert witnesses rresented by 
the @efense. It was steted in Blumberg v. United 
States, 5 Cir, 1955, 222 F.2é 496,that "...it is 
far better for the trial judge tc err on the side of 
abstenticn from interventicn rather than cn the side 
cf active perticipaticn in it, especially when the 
major part, if nct all,cf his interventicns ane 
interrupticns, though by chance rather then Gesien, 
are, or seem tc be, cn, cr tencing te be en, the sice 
ef the Gcevernment."' See all the references tc 
Sterr v. United Stetes, 153 U-S. 614, 148. Ct.91¢, 
Quercia v. United States, 289 U.S. 466, 53 S. Ct.658, 
Billeci v. United States, 87 U.S. arp. D.C. 274, 
184 F.2d 364, end Unite? Stetes v. Brandt, 2 Cir., 


1552, 156 F.2d 653, ccntained in Blunt v. Unitec 


States, surre. 


IV. The trial ccurt erred in instructing the jur 


te disregard the testimcny cf_ the psychclorists to 


the effect that the Appellant was suffering from 2 
mentel disease or defect. 

In its cherge, the triel ccurt instructec the 
jury as fcllcws: "The Court also helds that @ psycho- 
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logist is net ccmpet@nt tc give a meCicel cninicn as 
to a mental @isease cr e mental cefect. Therefcre, 
you will net ccnsider eny evidence te the effect thet 
the cefendant wes suffering frem a mental cisease 
or © mental defect cn June 10, 1959, acccrcinr to the 
testimony given by the psychclcrists." 

Of course, nc cne can cis:ute the trial ccurt's 


statement that a rsyehclerist is nct ecmpetent tc give 


@ meGical cpinion. Psychclovists are not physicians. 


The trial ccurt, hewever, by ziving the sfore- 
saic instructicn, in effect ruled thet a psychclogist 
is net ccmpetant tc render an expert crinicn, cr fcr 
that matter, eny cyinicn cn matters cf mentel cis- 
ease cr mentel defect. This, it is submitted, in 
error and it is further submittec that a quelified 
psychclcerist is ecmpete@nt tc rive en expert po inion 
cn metters cf insanity. 

The requirements neeceda tc quelify es an expert 
witness cn insenity are ecrrectly anc tersely steted 
in Uncerhill's Criminal Evidence, 5th E¢., Vel.2, 
pece 1153. "An expert witness cn insenity need net 
be a specialist cr an alienest, but he must be shcewn 
tc heve a special knowledge, skill, learning cr 
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experience concerning the subject. & witness te be 
regerded as an exvert must have meade insanity ‘a 
subject cf special study. He shcule else heve hed 
such practical experience in the care and treatment 
of the insane as will render him ecnversent with the 
subject and able te reecenize its peculiarly subtle 
manifestaticns." That a qualifie? psycholecist meets 
these requirements, cannct be sericusly acubted. 

Althcueh this Ccurt has never had cccasicn to 
rule upon this subject, meny recent cpinicns ef this 
Court in criminal ceases invcelving the “efense cf 
insanity has made reference tc testimeny fone nsyehc- 
legists. 

The case cf Hicden v. The Mutual Life Insurance 
Company of New York, 4th Cir., 1954, 217 F.2d 818, 
was an acticn breught by an insured for Cisability 
benefits because cf a disabling nervcus ecn¢citicn. 
The plaintiff attemrted tc intrccuce the testimcny 
cf a Deetcr cf Philesephy in clinical nsychclory. 

The triel ccurt excluded the testimeny cf this witness 
on the besis thet he wes net qualifiec as an expert. 


The Appellate Ccurt in reversing the judgment, be- 


lew stated: "We think thet the cbjection tc the ruling 
>. 
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on the a@missability of the testimeny cf the rsyehe- 
logist is well taken. The unccntradictec evidence 
at the trial tended to insure that the expert was 
qualified in his field by academic training end by 
experience; ené¢ alsc that the objective tests which 
he described, althcugh rerhaps net well kncwn to the 
general public, were reccfnized as helpful by mecical 
experts in psychiatry... Accordingly, it is cur view 
thet the evidence shruld have been received end we 
ere uneble te say thet its exclusicn was harmless." 
In the cese cf Re Masters 216 Minn. 553, 
13 N.W. 24 487 (194+), it was held thet 2 psyebolo- 
ptst wes qualified to testify as an expert in'a 
preceeding for an edjucication restcring the status 


of a perscn as mentally ccmpet@nt after ¢ previcus 


edjudication of that perscn as feebdle-minded. 


People v. Hawthorne 293 Mich. 15, 291 N.W. 
205 (1940), was a murcer case in which the cefense 
sought to quelify a psychologist as an expert on the 
question cf insanity. Ina concurring opinion, a 
majority of five of the eight justices cf the Michigan 
Supreme Court stated: "I concur in affirmance, but 
I cennot agree with the proposition cf my brother 
McAllister/ that because insanity is a disease and 
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comes within the realm of medical science, that only 
psysicians ere competent to answer hypothetical 
questions on behalf of e defendant in a criminal 
case. The law does not require a rule so formal, 
and I @o not think we further the cause of justice 
by insisting that only e medical man may completely 
advise on the subject of mental conditicn...I de not 
think it can be saic that his (the psychclogist's) 
ability to detect insanity is inferior tc that cf a 
medical men whose experience alcng such lines is not 
sc intensive... Nc case has been called to my atten- 
ticn where a general medical training has been held 
to be the sine aua nen of the compet@ncy cf a trained 
specialist to eévise cn the matter cf insanity... 
There is no mapic in perticular titles cr “ezrees 
and, in cur ege of intense scientific specielizaticn, 
we might Geny ourselves the use cf the best kncwleage 
availeble by 2 rule that would immutably fix the 
educaticnal requirements tc a particular degree." 

The most recent case fcune on this subject is 
State v. Pedilla, 66 N.M. 289, 347 P 2d 312 (1959). 


In this case the State presented ea psycholorist as 


an expert witness cn insanity. He was allowed to 
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testify as to the making cf certain psychclogical 
tests with respect te the defendant and tc stete 

his crinion as tc the defendant's sanity as a result 
thereof. The defense claimed that this was error, 
asserting that only physicians, surgecns and psychi- 
atrists ere competant te give their opinicn as tc 
insanity. The Ccurt in rejecting this ccntenticn 
stated: "It is cnly within comperatively recent 

times thet questicns as tc: psychclcgists' testify- 
ing as experts hes arisen. The mcst cited case with 
respect theretc is Pecple v. Hawthorne, 1940, 293 
N.W. 205. In that case, a ecneurring orinicn by six 
of the nine justices of the Supreme Ccurt of Michigan 
dealt. with the question and hele (althcurh ccncurring 
with the court's opinicn fer cther reascns) that a 
preperly qualified psychclorist shculd be allowed 

tc testify as an expert. The abcve mentioned cpinicn 
fcllowed the reascning in Pecple v. Rice, 1899, 

159 N.Y. 400, 54 N.E. 48. See, alsc People v. 
McNichel, 1950, 100 Cal.ipp.2¢ 554,224 P.2e 21; 

In re Masters, 194+,216 Minn. 553, 13 N.W. 2d 487, 


158 &.L.R. 1210; end Pecple v. Horton, 1954, 308 


N.Y. 1, 123 N.E.2d 609. 
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Mecdcnald, Psychiatry end the Criminal, p. 162, 

in considering the whcle field cf rsycholericel 
testing end the testimcny cf a psychclegist, says: 
'Psychclegical tests edministered by 2a quelified end 
experienced nsycholcrist make o veluable ecntributicn 
tc the tctal psychietric (sic) examineticn cf a 
criminal suspect. *** As the value cf psychclozical 
test is no greater then the training and skill cf 

the perscn whe uses it, the trial court is entitied 


tc scrutinize carefully the quelificaticns cf the 


psychclogist befcre acceptine him as an expert wit- 


ness. 

* * * * * * * * * * * 

'It is impertant tc be aware cf the liniteticns 

es well as the merits cf psychclcricel tests. It would 
be unreescnable tc cemand cf the psychclesist a de- 
ecisicn as tc criminel resncnsibility. In some czses 
he may be able tc answer this questicn but net in- 
varibly, es there is nc psychclericel test cesigned 
tc determine the criminel respcnsibility cf 2 suspect. 
A battery cf psychclorical tests may, hewever, 2 
(sic) previde much useful infcrmaticn in the eval- 
vation cf intellirence, perscnelity end clinical 


diagnosis.' 
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And Mecdenel¢c, supra, p.171: 

'The clinicel psychclegist is nct expected to 
answer questicns ccncerniner oe TNaghion Rules in 
their application tc the suspect. He is expected 
tc state what'is his cpinicn cencerning the mental 
status, the diagnosis, the personality ené intellectual 
orgenization cf the suspect based upcn the informa- 
tion derived frem the psychclicgicel tests and any 
ether scurces. The clinical psycholczist, like the 
psychiatrist, shcule be prepared te identify the 


sources whence he cerives his conclusions, enc to 


be specific mncerning his procedures and techniques.’ 


We adcrt the modern trenc cf authcrity in allowing 


a properly quelified psychologist te sive his opin- 
icn as to the result of tests mede by him, but that 
such testimony should te limited to that which the 
witness is qualified to offer on the besis of his 
professional trainin and experience anc which he can 
substantiate by evidence that wculd be acceptable 
to reccgnized specialists in the same field. See 
Macdenala@, supra, p. 172; Medical Trial Technique 
Quarterly, 1957 innual, pp. 9-18; 39 Minnescta Law 
Review 2353; 33 Chicarc Kent Law Review 230." 
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& ccmprehensive survey cf the rcle cf the 
psychclecist in legel proceedings is previded by 
Leuisell, The Psychclogist in Tocays Legal world, 

39 Minn. L. Rev. 235 (1955). 

Even if this Ccurt feels that a psychclogist 
ist not qualified tc render expert crinicns, the testi- 
meny of the psychclegists shculd have teen allcwed 
tc gc tc the jury cn the basis that it was a non- 
expert opinicn propcunded by a rerscn whose ecntact 
with the mentally ill has tended te enccw him with a 
familiarity cf the subject matter, nct possessed by 
ordinary laymen. The prevailing rule threughcut 
this Ccuntry has been well summarized as fcllews: 

"2 clergymen whe has read werks cn meral and intel- 
lectual science, but ne& on insanity, cannot be sworn 
as an insanity expert. However, a Catholic priest, 

a part of whcse preparetcry eauection makes him com- 


netant to pass upon the mentel condiftion ef commun- 


icants in his church and whe is daily required to 


exercise and pass judgment upon the conditicn cf these 
to whom he a@ministers sacraments, has been helc to 

be an expert whe may give his opinicn evidence upen 
the questicn of sanity cr insanity. A prison warden 
of thirty-eight years' experience whe hac otserved 
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many cases of real end feigned insenity has been 


permitted tc testify tc the habit cf criminals in 


feigning insanity end the difficulty cf @iscovering 


the frauc." 20 4m. Jur., Evidence, 851. 

4nd for the sake cf argument, the testimeny in 
any event, shculd have been ellowec to go te the 
jury as a lay opinicn mace on the basis cf rersenal 
ebserveticn. See Annc. 72 &.L.R. 579. | 

Conclusicn 

In consideraticn cf the fcregcing, it is 
respectfully submitted that this case shculd be 
reversed anc remancedc with instructicns tc place the 
Appellant in St. Elizabeth's Hcspital until such time 
ac i+ may be certified that Appellant hes been restcred 
to mental ccmpetency, cr in the elternative that this 
case be reversed ane remanded, anc a new trial 
awarceé tc Appellant. 


Respectfully submitted, 


Gerale Gclin 

Cecunsel fer &ppellant 
(appointed by the United 
States District Court fcr 
the District of Cclumbia 


605 14th Street, N.W. 
Washingtcn, D.C. 
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No. 16306 
QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are pre- 
sented: 

1. Where, upon a hearing to determine appellant’s compe- 
tency to stand trial, the uncontradicted evidence adduced re- 
vealed appellant was without mental disease or defect, did the 
trial court abuse his discretion in finding appellant competent 
to stand trial? 

2. Did the trial court abuse its discretion in excluding from 
testimony the diagnostic conclusions of two psychiatrists for 
the defense, when their testimony reveals such conclusions 
were neither “intelligent,” “educated” nor based upon suffi- 
cient facts? 

3. Whether restriction of the psychologists to expert testi- 
mony within the field of psychology constitues error? 

4. Where evidence of appellant’s sanity presented by the 
Government is clear, unequivocal and convincing, as opposed 
to equivocal testimony adduced by appellant, whether reversi- 
ble error exists when the trial court excluded some diagnostic 
labels concluded by defense psychiatrists, and restricted psy- 
chologists to expert testimony within the field of psychology? 

5. Was not the trial court impartial in its interrogation, com- 
ments and rulings? 
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A. Evidence of the crime. 
B. Competency hearing. 
C. The insanity issue—partial disqualification of some experts—- 
Statutes and rules involved 
Summary of argument 
Argument: 


II. Exclusion of psychiatric conclusions was proper. 
III. An instruction restricting psychologists testimony to the 
field of psychology was proper 
IV. Ample evidence warranted the finding of sanity 
V. The trial court did not deprive appellant of a fair trial___.. 
Conclusion. 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16306 


Vincent E. JENKINS, APPELLANT, 
v. 


Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 29, 1959, a four count indictment filed in the Dis- 
trict Court charged appellant, Vincent E. Jenkins, with the 
following crimes, perpetrated on June 10, 1959; two house- 
breakings, counts 1 and 2; assault with intent to committ rape, 
count 3; and assault with a dangerous weapon, count 4.7 On 
July 9, 1959, the District Court granted appellant’s July 7th 
motion for mental examination to determine appellant’s 
competency to stand trial (J.A. 2,3). Thereafter, upon mo- 
tion of the United States Attorney, the District Court, on Sep- 
tember 4, 1959, enlarged its order to fit the requirements of 
Winn v. United States, 106 US. App. D.C. 133, 270 F. 2d 326 
(1959) (J.A. 3, 4). By letter dated November 6, 1959, Doctor 


*More specifically, count 1 charged appellant with having entered the 
dwelling of Kenneth and Ann Joralemon with intent to commit an assault. 
Similarly, the second count charged housebreaking with intent to steal. 
Count 3 charged appellant assaulted Ann Joralemon with intent to rape. 
Count 4 charged appellant assaulted the same person with a dangerous 
‘weapon, Le., a sharp instrument believed to be a knife. 
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Richard Schaengold, Assistant Chief Psychiatrists and Doctor 
Mary V. McIndoo, Chief Psychiatrist, D.C. General Hospital, 
certified appellant as incompetent to stand trial, due to “a 
significant mental deficiency with an I.Q. in the 60 range” as 
well as “evidence of organic brain disease” (J.A. 4). 

Subsequently, on November 18, 1959, Doctor Schaengold 
certified appellant was incompetent at the time of the crime 
“and that the crime was a product of his mental illness” (J.A. 
5). Thereafter, pursuant to order of the Court, Doctor Schaen- 
gold and Doctor McIndoo again certified, on November 25, 
1959, that appellant suffered “from an organic brain disease 
defect resulting in mental deficiencies and impaired judgment”. 
The Doctors concluded appellant was therefore “psychotic, in- 
competent and incapable in participating in his own defense.” 
The Doctors reiterated that appellant was incompetent at the 
time of the crime and that a casual connection existed between 
the crime and the mental defect (J.A. 6, 7). Consequently, 
on December 15, 1959, appellant was committed to St. Eliza- 
beths Hospital. 

Ten months later, on October 18, 1960, the Acting Super- 
intendent of St. Elizabeths Hospital, Doctor Dale C. Cameron, 
certified appellant as competent to stand trial. The Doctor 
further certified that appellant was not suffering from mental 
disease, “and we find nothing upon which to base an opinion 
that he was suffering from mental disease on or about June 
10, 1959. Although he is not suffering from mental deficiency, 
he has only borderline intelligence” (J.A. 8). Following a 
hearing, a judicial determination to the same effect was en- 
tered on November 4, 1960, and appellant was ordered trans- 
ferred to D.C. Jail to await trial which was held January 
23-26, 30-31, and February 1-2, 1961 (J.A. 15). 


A. Evidence of the crime 


The corroborated undisputed evidence revealed that on 
June 10, 1959, appellant committed housebreaking and per- 
petrated a heinous sex crime upon a woman (J.A. 18, 22, 25, 
26, 28, 29, 33, 35, 39, 41). Appellant went to the home of 
Anne Joralemon, 1611 21st Street, N.W., Apt. No. 1 about 
7:45 A.M., pushed open the door, mumbled something to Mrs. 
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Joralemon, whose husband was away in New York, shoved a 

-piece of paper in the door, pushed the door open and grabbed 
his victim (J.A. 16, 17). The writing on the piece of paper 
appeared to be an unrecognizable address. Upon shoving his 
way into the apartment, appellant grabbed his victim around 
the throat, threw her to the studio couch as she fought, then 
to the floor, and gagged his victim with a piece of cloth. 
While on top of the subdued woman, clad in “a bra, pants and 
a robe”, appellant said “I’m going to do it to you”. He 
opened his fly, as his victim tried to fight, kick and “poke his 
eyes out.” Appellant then punched his victim into uncon- 
sciousness. The victim regained consciousness momentarily, 
but lost consciousness again (J.A. 17-19). 

When the victim awoke from her “nightmare” appellant 
had gone, but not before he had left”his fingerprint in the 
kitchen (J.A. 29-33), lost the note? under the front door rug 
(J.A. 28) and inflicted “six or seven stab wounds, four of them 
located over her abdomen, one over her lower right thigh 
* * * the right forearm * * * [and] in the area of the left 
corner of the mouth.” Appellant had obtained the knife 
from his victim’s kitchen (Tr. 45-46). The victim’s condition 
occasioned deep surgical shock due to extreme loss of blood 
within the abdominal cavity. The loss of blood was evident 
in various rooms of the apartment including the kitchen, bath- 
room and living room (Tr. 115-118). Mrs. Joralemon re- 
‘mained in the hospital for six weeks following requisite surgery 
(J.A. 35, Tr. 97-99). A search for appellant on the day of 
the crime proved unsuccessful (J.A. 40). 

Appellant was found on June 11, 1959, about 9:00 p.m. 
at 1825 New Hampshire Avenue N.W., the home of Robert 
Beasley, who is also a son of appellant’s mother (Tr. 153). 
_Appellant recalled seeing blood on his clothes on the morning 
of June 11, 1959. But when located, appellant had changed 
his blood-stained clothing (Tr. 157-158). 

Following his arrest on June 11, 1959 (Tr. 107, 111), ap- 
pellant first denied having had intercourse or being cognizant 


* * Appellant had obtained the note, with an address thereon, the previous 
day from Moses Green, who had offered appellant employment at the place 
listed in the address. But appellant had not applied (J-A. 24-25). 
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of any reason which would occasion the presence of blood on 
his person or private parts. Thereafter, two separate chemi- 
‘cal analyses revealed the presence of blood on appellant’s 
private parts and left forearm. Appellant then admitted 
intercourse with a married woman, but declined to reveal her 
name (Tr. 90-92). 

Subsequently upon interrogation during preparation of the 
line-up sheet, appellant said “when he got the note [June 9, 
1959 the day before the crime] that he went over in the vicin- 
ity of Twenty-First and Hillyer Place and at that time he 
blacked out” (J.A. 39). Appellant recalled having placed 
the note in his billfold. On two occasions appellant had re- 
mained mute when asked if he had dropped the note upon 
approaching a woman’s door at the latter address (Tr. 
134-135). When confronted by his victim, appellant declined 
to interrogate her and told the officer, “No man, get me out of 
here” (Tr. 136-137). 


B. Competency hearing aed 


The record reflects appellant objected to the certification 
of competency to stand trial, filed by St. Elizabeths Hospital 
on October 18, 1960. Accordingly, pursuant to 24 D.CC. § 
301(b), Chief Judge Pine, on November 4, 1960, held a hearing 
to determine appellant’s competency. Appellant failed to 
present any evidence upon the hearing (J.A. 9, Tr. 16). 

Evidence presented by appellee, through the testimony of 
Dr. David Owens, Acting Chief of the maximum security unit, 
St. Elizabeths Hospital, revealed appellant was observed in 
St. Elizabeths Hospital between December 15, 1959, the date 
of admission, and October 3, 1960, the final medical staff con- 
ference. Dr. Owens did not see appellant upon admission, but 
did see appellant thereafter during his hospitalization (J-A. 
10, 11). 

Upon admission, the admitting psychiatrist was unable to 
‘form an opinion or give an impression respecting appellant’s 
mental condition (Tr. 8), notwithstanding knowledge of ap- 
pellant’s history of alleged mental deficiency compiled at D.C. 
General Hospital (J.A. 10, Tr. 12). In April of 1960, final 
diagnosis was delayed to allow more examination and observa- 


5 


tion, because appellant’s case suggested to Dr. Owens elements 
of malingering existed (J.A. 10). 

Psychological testing had revealed appellant was not a men- 
tal defective, but that he had borderline intelligence with an 
LQ. of 74 (J.A. 10) Moreover, results from the electro- 
encephalogram had proved “normal” (J.A. 12-13). Finally, 
the medical staff conference held October 3, 1960, finally diag- 
nosed appellant’s condition—without mental illness. Nor did 
anything indicate appellant was “sick” on the date of the 
crime (J.A. 10-12). Dr. Owens concluded (J.A. 10): 

* * © at no time during his hospitalization did I 
see evidence of mental illness. 

There was a question of mental deficiency in this in- 
dividual due to some reports we had received from other 
physicians and psychiatrist at D.C. General which in- 
dicated he was mentally defective, with an LQ. in the 
60’s. However, our psychologicals, which were done by 
one of the psychologists on the staff of the hospital, indi- 
cated he was what would be classified borderline in- 
telligence. I think the specific 1.Q. he got was 74. 

From all indications during his hospitalizations as 
well as prior to his hospitalization there wasn’t evidence 
to indicate this patient was defective or at least func- 
tioning on a defective basis in the community. As a 
result it is my opinion he was competent to stand trial. 


Appellant, therefore, made “no recovery” from this “normal” 
condition of being without mental disease or defect. His con- 
dition remained basically the same. (J.A. 11-12.) 

Upon the uncontradicted testimony, adduced at the hearing, 
Chief Judge Pine concluded, following argument by counsel 
(J.A. 14-15): 


Well, I think the intent of the statute is to determine 
his competency as of today. All the testimony before 
me is that he is competent. You refer to the fact it is 
in conflict with this written testimony offered last year. 
There was no evidence to the contrary. Dr. Owens’ 
testimony convinced me and I find he is competent to 
stand trial. 
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Accordingly, an appropriate order was entered judicially ad- 
judicating appellant competent to stand trial (J.A. 15). 


-C. The insanity issue—partial disqualification of some experts 

Appellant introduced his sole defense of insanity through 
the testimony of Drs. Mary McIndoo, Richard Schaengold, 
psychiatrists; Drs. Lawrence Tirnauer and Bernard Levy, 
psychologists, all of D.C. General Hospital. In addition, ap- 
pellant offered the testimony of another psychologist Dr. Mary 
Ives, St. Elizabeths Hospital, as well as lay testimony of his 
mother, sister and neighbor (Tr. 165, 182, 193). Drs. Wil- 
liam G. Cushard and David J. Owens of St. Elizabeths Hos- 
pital presented rebuttal testimony upon the issue of insanity. 
‘The issue was submitted to the jury upon conflicting psychia- 
tric testimony. 

During the course of their testimony, Drs. Schaengold and 
MclIndoo revealed they had last examined appellant, re- 
spectively, in October and November 1959, more than a year 
prior to their testimony. Each acknowledged their prior cer- 
tifications of appellant as a mental defective. with an I.Q. 
below 70 (J.A. 44-46; 72, 75, 79, 84). Dr. McIndoo, like Dr. 
Schaengold, was aware of appellant’s past history compiled in 
1949, when he was diagnosed as a mental defective, and of a 
psychiatric determination in 1953 that appellant was without 
mental disorder (J.A. 51, 55, 73). Dr. Schaengold was no 
doubt aware of the entire history (J.A. 73) and was also 
cognizant, as was Dr. McIndoo, that electro-encephalograms 
performed by Dr. McQuillen had failed to reveal any ab- 
normality, or evidence of organic or neurologic disease (J.A. 
55-56, 84). 

On one hand Dr. McIndoo, speaking in terms of plurality, 
and therefore about Dr. Schaengold, testified that upon their 
original 1959 examinations, they diagnosed appellant as suf- 
fering from “organic brain defect” (J.A. 48). Dr. Schaen- 
gold, on the other hand, denied having reported appellant’s 
condition as organic, then acknowledged such a designation 
was incorrect—since they had found no evidence of organic 
disease existed. The doctor finally explained his diagnosis of 
defect in the sense of mental retardation (J.A. 75, 85). Simi- 
larly, Dr. McIndoo had formed the opinion that no evidence 
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of mental disease existed at that time (J.A. 47, 58). How- 
ever, Dr. Schaengold testified they had entertained the idea 
appellant suffered from undifferentiated psychosis from the 
very beginning (J.A. 77-78). Thereafter, Dr. Schaengold 
testified he did not have such an opinion in 1959 (J.A. 79-80). 

Both psychiatrists agreed their opinions changed from that 
of mental defect to mental disease after psychological testing 
at St. Elizabeths revealed appellant’s 1.Q. had “gotten into 
normal limits”. This information had come to the psychia- 
trists about two weeks before trial, after which they sent a 
D.C. General psychologist, Dr. Levy, to re-test appellant. 
This final psychological test by Dr. Levy resulted in an I.Q. 
of ninety. (J.A. 56-58, 60; 81-83, 121.) 

The psychiatrists further agreed, neither had conducted a 
personal examination of appellant after receiving the latter 


1 - psychological report, nor since November 1959 (J.A. 59, 66, 


82). Both doctors conceded they would not give a medical 
opinion upon the report of a psychologist without having con- 
ducted a personal examination of the patient (J.A. 60-61; 
86-87). Nevertheless, the doctors, McIndoo and Schaengold, 
admidst equivocal testimony finally diagnosed appellant’s con- 
dition, respectively, as schizophrenic and undifferentiated 
psychosis (J.A. 66; 74, 76). Neither of the psychiatrists had 
made such a report to the court (J.A. 56; 79). 

On one occasion Dr. McIndoo revealed she would rather not 
give an opinion with respect to the existence of a schizophrenic 
condition on June 10, 1959, since she had “not examined this 
man in view of this mental illness.” Nor did she know 
whether a concurrent examination would aid a determination 
respecting the presence or absence of the illness (J.A. 54-60). 
Thereafter, Dr. McIndoo candidly explained, “I cannot hon- 
estly write out an opinion that this is a schizophrenic reaction” 
(J.A. 61). However, the doctor then voiced an opinion that 
a mental condition or disease existed on June 10, 1959, but 
again revealed she did not have a medical opinion (J.A. 
62-64). The doctor again returned to a diagnosis of a schizo- 
phrenic condition, and noted a causal connection to the crime 
(J.A. 66, 69), but conceded she had not found evidence of 
either hallucinations, delusions or preoccupations (J.A. 70). 
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Similarly equivocal respecting his diagnosis of undifferen- 


tiated psychosis, Dr. Schaengold admitted the clinical examina- _ 


tions did not support a finding of schizophrenic reaction. The 
existence of such a condition in appellant is only a “possibility”. 
(J.A. 76.) Likewise, the existence of undifferentiated psycho- 
sis was always a “possibility” (J.A. 82). The doctor then tes- 
tified that undifferentiated psychosis “could be part of a 
schizophrenic illness” according to the “book” (J.A. 87). 
Finally, in this respect, the doctor testified the clinical findings 
do not negate mental illness. However he continued, “There 
is no obvious clinical finding to indicate, in terms of disturbed 
thinking process particularly, that indicates mental illness. 
That is the trouble with this whole darn thing.” (J-A. 93.) 

The trial court excluded from the record testimony that ap- 
pellant was schizophrenic or was suffering from undifferen- 
tiated psychosis on June 10, 1959 (J.A. 71, 87). In other 
respects, the psychiatrists explained in detail their views of the 
nature, origin and history of appellant’s mental condition—in- 
cluding mental defect as well as mental disease, and their 
causal connection to applicant’s crimes (J.A. 44, 49, 50-54, 56— 
57, 63, 69; 72-77, 78-84, 88-93, 94, 95-99). 

The three psychologists, Drs. Tirnauer, Ives and Levy, re- 
vealed in detail the nature, results and significance of the sev- 
eral psychological tests each administered appellant (J.A. 100, 
102-105, Tr. 365-385, 391-445, 457-460; J.A. 112; Tr. 472- 
501; J.A. 115-118; Tr. 533-536; J.A. 120-121). Each ex- 
pressed an opinion appellant suffered schizophrenic reaction at 
the time of the crime (J.A. 110; 112; 121). Neither Dr. Tir- 
nauer nor Dr. Levy had an opinion respecting causality (J.A. 
102, 122). Dr. Ives opined there existed a causal connection 
between the alleged condition and the crime (J.A. 114). 

Dr. Tirnauer was not present during the diagnostic staff con- 
ference held October 3, 1960 at St. Elizabeths Hospital. Nor did 
he know to what extent another psychologist had presented his 
views (J.A. 104). Dr. Tirnauer’s tests had been administered 
on February 25, and March 2, 1960 (J.A. 100). Dr. Ives had 
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seen appellant only once—upon the sole occasion when she ad- **~ 


ministered one of the Szondi profile tests, shortly after the con- 
ference (J-A. 113, 127; Tr. 553-554). Similarly, Dr. Levy saw 
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appellant but once—January 18, 1961, more than a year anda 
half following the crime and four days before the trial—the oc- 
casion of the only test administered by him (Tr. 536). 

The opinions of these psychologists were predicated, inter 
alia, upon a review of appellant’s history, tests results and diag- 
noses compiled at D.C. General and St. Elizabeths Hospital 
(Tr. 460; J.A. 112, 114; 120-121). However, Dr. Ives testi- 
fied the psychologist’s opinion is not obtained from interviews 
with the patient (J-A. 113). Dr. Tirnauer conceded that it is 
the function of the psychologist to submit the results of the 
psychological tests to the psychiatrist so that the latter may 
evaluate the results and utilize them in ascertaining the pa- 
tient’s mental condition (J-A. 103-104). 

During the course of testimony, it was also revealed that Dr. 
Tirnauer, by admission, was not an expert in administration of 
the Szondi profile tests. However, Dr. Tirnauer gave the first 
of the six profiles generally administered; a student adminis- 
tered three, and Dr. Ives gave the fifth, long after Dr. Tir- 
nauer’s test. The sixth profile was never given (J.A. 107, 109, 
110; 114-115.) 

In rebuttal to the psychiatric testimony of appellant, the 
Government presented the testimony of Doctor William G. 
Cushard and Doctor David J. Owens of St. Elizabeths Hospital. 
Doctor Cushard was a member of the staff conference held 
October 3, 1960, and examined appellant at that time. All psy- 
chiatric tests previously given, including those of Doctor 
Tsrnauer and Doctor Ivey, were then available to the psychia- 
trist and taken into consideration. (J.A. 123.) Doctor Owens 
saw appellant on several occasions including the diagnostic 
conference of October 3, 1960. Similarly, Doctor Owens also 
had available appellant’s past history and psychological tests 
(J.A. 129 Tr. 569). Both Doctor Cushard and Doctor Owens 
opined that appellant at the time of examination was not suf- 
fering from a mental disorder, that he was not mentally de- 
fective, but that “he does have only borderline or dull normal 
intelligence.” Doctor Cushard could not find anything on 
which to base an opinion “that appellant was suffering from 
mental disease or mental deficiencies at the time of the crime.” 
Doctor Owens expressed his expert opinion that appellant “was 
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not suffering from a mental disease at the time of the crime” 
(J.A. 124, 129). Doctor Cushard was impressed that appellant 
was malingering (Tr. 558, 560). 

During the course of his testimony, Dr. Cushard revealed 
he had ordered a “further psychological” test at St. Elizabeths 
Hospital because he felt additional information would be help- 
ful. As the doctor said, there was no doubt in his mind, but, 
“in arriving at a [psychiatric] determination additional in- 
formation [psychological test results] never does any harm 
and sometimes will do good” (J.A. 128). Further, respecting 
the nature and use of psychological tests, the following answers 
‘were given to the questions propounded upon cross-examina- 
tion ,Tr. 555-556) : 


Q. Doctor, at St. Elizabeths Hospital, are psychologi- 
cal tests given generally there? 

A. Well, they aren’t given to every patient. Psy- 
chological tests are requested wherever the psychiatrist 
feels that they are indicated. And they are given, I 
would say, to a large majority of the patients. They 
are given to all patients who are admitted with charges 


of capital offenses against them or sexual offenses. And 
a large majority of patients do receive them but not 
all patients. 

Q. Any particular reason for giving them to people 
with capital offenses or sexual offenses? 

A. Yes. The reason for giving them to patients with 
capital offenses charged against them is because in a 
case of this seriousness we feel that we should get all in- 
formation that we can possibly obtain, of any nature, 
which might possibly bear or throw any light on the 
case. In the sexual offenses, what is going on in the in- 
dividual’s mind, as is frequently revealed by the psy- 
chological test, is helpful in determining what could be 
done to help this patient overcome these habits. 


During his cross-examination, Dr. Owens. was queried con- 
cerning various degrees of “mental deficiency according to in- 
telligence quotient scores”, as reflected in the Statistical 
Manual of Mental Disorder, American Psychiatric Association. 
He testified (Tr. 575-576) : 
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* © © J think anything below 50 I.Q. is considered 
severe mental deficiency. The older classification would 
be classified as idiot, below I.Q. of 50. 

I think from 50-70 is I.Q. of moderate severity, or a 
defeact of moderate severity, the old classification would 
be imbicile. I.Q. of 70-85, I believe, is considered mild 
mental deficiency and in the old classification would be 
known as & moron. 

However, I might add, this is only—the 1.Q. score 
that is taken into consideration in what I gave, in mak- 
ing the diagnosis of mental deficiency, you not only 
take into consideration the I.Q., you take into considera- 
tion the patient’s previous occupation, his present 
means of adapting to situations, his command of the 
vocabulary, how he handles himself in the interview, 
his adjustment on the outside socially, his culture back- 
ground and in other words, you take in everything about 
the individual that you know and not base your diag- 
nosis of deficiency purely on an I.Q. score. 


At the close of the Government’s case in rebuttal, the court 


admitted into evidence psychological examination cards of 
the Wechsler and Rorschach tests. Appellant’s objection to 
admission to the Szondi cards was sustained (J.A. 129-130). 
During instructions to the jury, the court instructed, inter 
alia, as follows (J.A. 132): 

If, during the trial, I have said, or asked any ques- 
tions, or done anything which has suggested to you 
that J am inclined to favor the claims or positions of 
either of the defense or the government, you will not 
suffer yourselves to be influenced by any such sug- 
gestions. You shall feel free to determine what verdict 
you think is proper. 

I have not expressed, nor intended to express, nor 
have I intended to intimate, any opinion as to which 
witnesses are or are not worthy of belief, or what in- 
fluences should be drawn from the evidence. If any 
expression of mine, or any question that I asked of 
any witness, has seemed to indicate any opinion relat- 
ing to any of these matters, you are instructed that you 
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must disregard them. For, as I have told you, you are 
the sole judges of the facts, you are the sole judges of 
the credibility of the witnesses, and you should feel 
free to return the verdict that you think is proper. 

You must weigh and consider this case without re- 
gard to sympathy, prejudice or passion for or against 
any parties or witnesses to this lawsuit. 

Thereafter, the court instructed fully with respect to the 
essentials of law, including the credibility of witnesses (J.A. 
133-139). The court’s instructions upon insanity were com- 
plete and detailed (J.A. 139-147). At the close of the 
instructions, appellant requested the court to include an in- 
struction upon the right and wrong tests. This the court did. 
No other objections or requests were made (J.A. 147-148). 

The jury convicted appellant of housebreaking, assault with 
intent to commit rape and assault with a dangerous weapon, 
counts 1, 3 and 4 of the indictment respectively (J.A. 148). 
Subsequently, the court sentenced appellant to imprison- 
ment for a general term of five to fifteen years. (J.A. 148, 149). 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code (1951 Ed.), Section 
1801, provides: 

Definition and penalty.—Whoever shall, either in the 
night or in the daytime, break and enter, or enter 
without breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building, or any apartment or 
room, whether at the time occupied or not, or any 
steamboat, canal boat, vessel, or other watercraft, or 
railroad car, or any yard where any lumber, coal, or 
other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and carry away 
any part thereof or any fixture or other thing attached 
to or connected with the same, or to commit any crimi- 
nal offense, shall be imprisoned for not more than 
fifteen years. 

Title 22, District of Columbia Code (1951 Ed.), Section 501, 
provides: 


13 


Assault with intent to kill, rob, rape, or poison.— 
Every person convicted of any assault with intent to 
lll or to commit rape, or to commit robbery, or min- 
gling poison with food, drink, or medicine with intent 
to kill, or wilfully poisoning any well, spring, or cistern 
of water, shall be sentenced to imprisonment for not 
more than fifteen years. 

Title 22, District of Columbia Code (1951 Ed.), Section 502, 
provides: : 

Assault with intent to commit mayhem or with 
dangerous weapon.—Every person convicted of an as- 
sault with intent to commit mayhem, or of an assault 
with a dangerous weapon, shall be sentenced to im- 
prisonment for not more than ten years. 

Title 24, District of Columbia Code (1951 Ed., as amended 
Supp. VIII, 1960), Section 301(b), provides: 


Whenever an accused person confined to a hospital 
for the mentally ill is restored to mental competency in 
the opinion of the superintendent of said hospital, the 


superintendent shall certify such fact to the clerk of the 
court in which the indictment, information, or charge 
against the accused is pending and such certification 
shall be sufficient to authorize the court to enter an 
order thereon adjudicating him to be competent to 
stand trial, unless the accused or the Government ob- 
jects, in which event, the court, after hearing without 
& jury, shall make a judicial determination of the com- 
petency of the accussed to stand trial. 


Rule 30, Federal Rules of Criminal Procedure, provides: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the jury 
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after the arguments are completed. No party may as- 
sign as error any portion of the charge of omission there- 
from unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. Op- 
portunity shall be given to make the objection out of 
the hearing of the jury. 


SUMMARY OF ARGUMENT 


The record reflects that the District Court conducted a 
hearing upon appellant’s competency to stand trial. Uncon- 
tradicted evidence established appellant’s competency to stand 
trial and supports the finding. 

The trial court acted within its discretion in excluding from 
testimony diagnostic conclusions of two defense psychiatrists, 
upon a record which reflects such conclusions were not intelli- 
gent, educated, or based upon sufficient facts. 

Expert opinions adduced at trial required the trial court to 
restrict expert opinion of the psychologists to the field of 
psychology. 

In any event, reversible error is precluded since evidence of 
appellant’s guilt is overwhelming, and the Government sus- 
tained its burden of proving sanity beyond a reasonable doubt 
by clear, convincing and unequivocal evidence. The mere 
exclusion of diagnostic labels, and the restriction of psycholo- 
gists to the proper realm of testimony did not violate sub- 
stantial rights of appellant. 

The trial court, as reflected by the record, acted impartially 
with respect to interrogation, comments and rulings. The 
record does not support the contention that the trial court was 
hostile, contemptuous, arrogant or biased. Nor does it reflect 
the trial court sought to, or in fact did, prejudice substantial 
rights of appellant. 

ARGUMENT 
L Sufficient evidence sustains the finding of competency to 
stand trial 

Appellant contends the District Court erred in finding ap- 
pellant competent to stand trial. The record and now well 
established law militate against such a contention. 


ne 
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As referenced in the counterstatement, on December 15, 
1959, Chief Judge Pine ordered appellant committed to St. 
Elizabeths Hospital “until he is mentally competent to stand 
trial”. The commitment was predicated upon a certification 
by D.C. General Hospital that appellant was a mental defec- 
tive, incompetent, and incapable of participating in his own 
defense. Subsequently, when St. Elizabeths Hospital certified, 
on October 13, 1960, that appellant was without mental dis- 
ease or defect, and was competent to stand trial, consult with 
counsel and properly assist in his defense, appellant objected. 
Chief Judge Pine held a hearing in accord with the require- 
mentsoflaw. 24D.C.C.§ 301(b). 

The evidence adduced upon the hearing is uncontroverted. 
Appellant was not possessed of mental disease or defect upon 
his arrival at St. Elizabeths Hospital. Nor was either evident 
during appellant’s stay there. He suffered only borderline in- 
telligence. Appellant’s condition remained the same—compe- 
tent. He presented no expert testimony to the contrary. 

Chief Judge Pine was aware that the aforementioned psy- 
chiatric testimony adduced through Dr. Owens of St. Eliza- 
beths Hospital was diametrically opposed to the prior admin- 
istrative certifications of D.C. General Hospital, a year old at 
the time of the hearing. The court rendered the following oral 
opinion: 

I think the intent of the statute is to determine [ap- 
pellant’s] competency as of today. All the testimony 
before me is that he is competent. You refer to the fact 
it is in conflict with this written testimony offered last 
year. There was no evidence to the contrary. Dr. 
Owens’ testimony convinced me and I find he is com- 
petent to stand trial. 


Thus, the court made “its own finding on appellant’s compe- 
tency to stand trial” More is not required. Gunther v. 
United States, 94 U.S. App. D.C. 243, 215 F. 2d 493 (1954). 
The uncontradicted evidence adduced is sufficient to overcome 
the presumption of “continued incompetency,? and hence to 
support the finding, predicated as it is upon “a clinical psy- 


* Gunther v. United States, supra, 215 F. 2d at 496. 


16 


chiatric judgment * * * [and] 4 knowledge of criminal trial 
proceedings that is peculiarly within the competence of the 
trial judge.” * 

IL Exclusion of psychiatric conclusions was proper 


Appellant urges the trial court erred in its instruction to the 
jury to exclude from consideration Dr. McIndoo’s conclusion 
that appellant was schizophrenic at the time of the crime, and 
Dr. Schaengold’s conclusion thta appellant suffered undifferen- 
tiated psychosis.’ Appellant, concedes, such rulings were 
predicated upon a finding that the diagnosis were not “based 
on proper evidence.” As shown more fully hereinafter, the 
trial court acted within its province. 

In deciding that a written opinion of a psychiatrist is not ad- 
missible in evidence under 28 US.C. § 1732 (1952), this Court 
revealed the nature of expert psychiatric opinion thusly: ° 

* * * an expert psychiatric opinion is not an “act, 
transaction occurrence, or event.” Unlike observations 
of physical facts, e.g., temperature, pulse rate, age, 
weight, etc., recorded in normal course, it does not meet 
the tests of reasonable “reliability” * * *. 


°* * * * * 


The difference between a “fact” (such as an act, trans- 

action, occurrence or event) and an “opinion” is one of 

the fundamental differences in the law of evidence. A 

fact can be testified to by any witness but, with a few 

exceptions, an opinion can be given in evidence only by 

an expert, and the qualifications as an expert and 

reasons for his opinion are part of the premise for al- 
lowing him to testify. [Italics supplied.] 

Stated in another fashion, the expert must have, inter alia, an 

“acquaintance with the basic facts necessary to form an intel- 

ligent opinion.” United States v. Alker, 260 F.2d 135, 155 

(1958). Especially is this true since the jury must have benefit 


“Id. at 497. 

“It is also urged the same instruction was given respecting Dr. Schaen- 
gold’s testimony concerning the existence of “mental disease.” But, the 
record belies such a contention (J.A. 93-94). 

* Lyles v. United States, 103 U.S. App. D.C. 22, 254 F. 2d 725, 731 (1957). 
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of the expert’s “educated conclusions.” Blunt v. United States, 
100 US. App. D.C. 266, 244 F. 2d 355, 364 (1957). 

In Carter v. United States,’ this Court stated, in pertinent 
part: 

Unexplained medical labels—schizophrenia, paranous, 
psychosis, neurosis, psychopathy—are not enough. De- 
scription and explanation of the origin, development 
and manifestations of the alleged disease are the chief 
functions of the expert witness. The chief value of an 
expert’s testimony in this field, as in all other fields, rests 
upon the material from which his opinion is fashioned 
and the reasoning by which he progresses from his ma- 
terial to his conclusion; in the explanation of the disease 
and its dynamics, that is, how it occurred, developed, 
and affected the mental and emotional processes of the 
defendant; it does not lie in his mere expression of 
conclusion. 


As referenced in the counterstatement, Drs. McIndoo and 
Schaengold, psychiatrists at D.C. General Hospital, had con- 
cluded in October and November of 1959, that appellant was 
a mental defective. About one year later, a psychologist of 
St. Elizabeths Hospital, Dr. Ives, informed them appellants’ 
mental condition was a schizophrenic reaction. The so-called 
opinion of this psychologist was at complete variance with the 
psychiatrists at St. Elizabeths Hospital for whom Dr. Ives had 
administered a psychological test. For Drs. Owens and Cush- 
ard of St. Elizabeths had found appellant to be without mental 
disease or defect. 

Following the hearing to determine competency—at which 
Dr. Owens expressed his psychiatric opinions—and about two 
weeks before actual trial, Drs. McIndoo and Schaengold or- 
dered their psychologist to administer another psychological 
test to appellant. Results of the latter examination showed 
appellant’s I.Q. to be ninety—significantly higher than the 
sixties D.C. General had ascertained in 1959, and still sixteen 
points higher than the seventy-four recorded at St. Elizabeths 
Hospital. 


7102 U.8. App. D.C. 227, 252 F. 2d 608, 617 (1967). 
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Moreover, the record, fairly read, admits of a conclusion that 
neither Dr. McIndoo nor Schaengold would predicate an 
opinion upon the sole basis of a psychological report. At one 
point Dr. McIndoo candidly admitted, she could not honestly 
give a written opinion. Dr. Schaengold admitted that the clini- 
cal history did not reveal the presence of a mental disease. Nor 
had Dr. McIndoo discerned such significant symptoms as de- 
lusions, hallucinations or autism. Notwithstanding the lapse 
of more than a year between their original personal examina- 
tions and trial, both of the psychiatrists sought, at trial, to 
change their official diagnosis from that of mental defect to 
schizophrenic reaction, in the case of Dr. McIndoo, and to un- 
differentiated psychosis, in the case of Dr. Schaengold. 

Upon the foregoing circumstances, the trial court ruled there 
was “no proper basis” for the diagnosis of schizophrenic re- 
action and undifferentiated psychosis. Accordingly, the court 
excluded the conclusions from the record. 

Thus in effect, the trial court ruled that both psychiatrists 
had demonstrated, by their testimony, valid reasons for the 
change in diagnosis, under the circumstances, were non-ex- 
istent; there was no acquaintance with basic facts necessary 
to give an intelligent opinion or an educated conclusion, ab- 
sent personal re-examination of appellant. Particularly is this 
true when Dr. McIndoo would not have given a written diag- 
nosis of schizophrenic reaction, and Dr. Schaengold failed to 
find clinical data to support a diagnosis of undifferentiated 
psychosis. 

What this Court declared in Hamilton v. United States, 26 
App. D.C. 382, 391-392 (1905) is applicable here. Relying 
upon decisions of the Supreme Court, this Court enunciated the 
pertinent doctrine thusly, Jd: 


Whether a witness is shown to be qualified to testify 
to any matter of opinion is always a preliminary ques- 
tion for the judge presiding at the trial, and his de- 
cision thereon is conclusive, unless clearly erroneous as 
a matter of law. Inland & Seaboard Coasting Co. v. 
Tolson, 139 U.S. 559 * * * 
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The appellate court will not reverse in such a case, 
unless the ruling is manifestly erroneous * * * Spring 
Co. v. Edgar, 99 U.S. 645, 658 * * * (1878). 
As the Supreme Court said in Spring Co. v. Edgar, supra, 
“Cases arise where it is very much a matter of discretion with 
the court whether to receive or exclude such evidence.” 
[Italics added.] Such is the instant case. It cannot be said 
that the ruling below is “manifestly erroneous.” 


IIL. An instruction restricting psychologists testimony to the 
field of psychology was proper 


Appellant contends the trial court erred in the following 
portion of its instruction: 


The Court also holds that a psychologist is not com- 
petent to give a medical opinion as to a mental disease 
or a mental defect. Therefore, you will not consider 
any evidence to the effect that the defendant was suf- 
fering from a mental disease or a mental defect on June 
10, 1959, according to the testimony given by the 
psychologists. 

However, this is but a portion of the entire instruction. To 
the foregoing the trial court added (J.A. 143): 

Certain tests given by psychologists are recognized, 
and they are conducted by the psychologists as guides 
to be used by the psychiatrists in connection with the 
psychiatrists’ examination in determining the mental 
condition of the accused. 

When viewed in context, it is submitted the instruction was 
proper upon this record. 

At the outset it is clear, appellant’s psychiatric witnesses, 
Drs. McIndoo and Schaengold testified they would not predi- 
cate an expert opinion solely upon the report of a psychologist. 
Examination of the patient is, for them, a sine qua non. 

It is equally clear from Dr. Owens’ testimony that results 
of psychological tests are but one facet, among many, in ar- 
riving at a “medical opinion” or diagnosis. That Dr. Cushard 
knew of the prior tests results, evincing a defective I.Q. but 
ordered a final psychological examination of appellant is also 
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indicative of the fact that he too weighs results of the psychol- 
ogists’ tests, but does not consider them controlling. Thus, it 
is patent, none of the psychiatrists of record deem psychologi- 
cal reports sufficient, in themselves, upon which to predicate 
a diagnosis, 

Moreover, testimony of the psychologists, referenced in the 
counterstatement, corroborates the psychiatrists’ view—pre- 
scinding from psychologists’ conclusions to the contrary. In- 
dicative thereof, Dr. Ives conceded the psychologist’s opinion 
is not obtained from interviews with the patient but rather 
from results of tests administered. Dr. Tirnauer conceded it 
is the function of the psychologist to submit his test results 
to the psychiatrists for evaluation and utilization in ascertain- 
ing the patients mental condition. Similarly, Dr. Levy per- 
formed his sole psychological test—more than one and one- 
half years following the crime—upon order of Dr. McIndoo, 
for psychiatric use. To this, it is not amiss to add the fact, 
a psychologist is not also a physician. 

Hence, the facts of record dictated the legal conclusion 
here, “a psychologist is not competent to give a medical 
opinion as to a mental disease or a mental defect.” 

Prescinding from application of the latter instruction to the 
facts of record, it is apparent that the American Medical As- 
sociation, the American Psychiatric Association, and the 
American Psychoanalytic Association, represented by their 
respective executive councils, issued a joint resolution concern- 
ing the relations of medicine and psychology. The resolution 
advocates that final diagnosis is for the psychiatrist who is 
equipped to discern “mental causes of physical illness” as well 
as the “mental symptoms” due to physical causes.’ Appar- 
ently the American Psychological Association equally recog- 
nizes a necessity for reliance upon psychiatry.® Similarly, 
according to Dr. Henry A. Davidson,” psychological testing 
is but one of numerous aspects in examination of the criminal 
defendant. 


* See Garfield, Introductory Clinical Psychology, pp. 431-482, MacMillan 
Company (1957). 

°Id.. pp- 430-431. 

* Davidson, Forensic Psychiatry, pp. 28-39, 338-842, Ronald Press 
(1952). 
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- “Tt is conceded, and the trial court instructed, psychologists, 
are competent as experts within the field of psychology. Ap- 
-propriately the court instructed (J-A. 143): 

, Certain tests given by psychologists are recognized, 
and they are conducted by the psychologists as guides 
to be used by the psychiatrists in connection with the 
psychiatrists’ examination in determining the mental 
condition of the accused. 

Subsequently, the Court instructed (J.A. 144-145): 


On this issue of insanity, among the witnesses who ap- 
peared in this case were members of the medical pro- 
fession specializing in the science of psychiatry, and also 
members have testified who participate in the science 
of psychology. A person who by education, study or 
experience has become an expert in any art, or science, 
or profession, and who is called as a witness, may give 
his opinion as to any such matter in which he is versed 
and which is material to the case, and these are the 
witnesses that are referred to as expert witnesses. 


You should consider the testimony of the different 
experts and weigh the reasons, if any are given, for 
their opinions. You are not, however, bound by such 
opinions. You may give to them such weight as you 
deem them entitled to receive, and you may reject any 
or all of the expert testimony if in your judgment the 
reasons for it are unsound. 


Thus, the court left for the jury’s consideration all of the 
psychologists’ testimony except their conclusions that appel- 
lant suffered a “mental disease or defect on June 10, 1959.” 
Hidden v. Mutual Life Insurance Co. of New York,” relied 
upon by appellant is in accord with our view. There the court 
held that objective tests administered by a qualified psycholo- 
gist and recognized as helpful by the medical experts were ad- 
missible in evidence. Similarly, In Re Masters** is no aid 
to appellant. There the psychologist testified concerning the 


2217 F. 2d 818, 821 (4th Cir. 1954). 
< 2.298 Mich. 15, 201 N.W. 2d 487, 491 (1944). 
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test he was qualified to conduct for determination of a feeble- 
minded person’s I.Q. 

Likewise, reliance upon People v. Hawthorne * is misplaced. 
There a majority of the court en banc concurred in the unani- 
mous affirmance of a manslaughter conviction. The con- 
curring opinion was predicated upon the failure of the 
defendant, given the opportunity to call the same person, & 
psychologist, as a lay witness after the trial court had excluded 
his testimony upon a hypothetical question. The Hawthorne 
decision is not consistent with the law of this jurisdiction. 
This Court stated in Blunt, supra, * ous 

As an expert witness the psychiatrist is permitted to 
testify to his inferences from the facts. His opinions 
are exactly what is sought. And these opinions may 
be based upon facts he has himself observed, or facts he 
has heard others relate, or hypothetical facts presented 
to him. [Italics added.] 

Appellant points to no authorities decided by this Court 
which hold that the hypothetical question doctrine also applies 
to psychologists. Carter v. United States, supra, seems to pre- 


clude such a contention. In Carter, supra, the Court said, in 
pertinent part: * 


The law wants from the medical experts medical diag- 
nostic testimony as to a mental illness, if any, and medi- 
cal expert opinion as to the relationship, if any, between 
the disease and the act of which the prisoner is accused.* 
[Italics added.] 


Ergo, the facts of record, the opinions of experts, and es- 
tablished law required the trial court to exclude medical 
opimon from the province of the psychologists. 

Finally, it is apparent that no objection was made to the 
challenged instruction. Nor were additional instructions re- 
quested. The matter is thus not proper for appellate consider- 
ation. Rule 30, FR. Cr. P.; Vilaroman v. United States, 87 


* 298 Mich. 15, 291 N.W. 205, 208 (1940). 

%* 100 U.S. App. D.C. 266, 244 F. 2d 355, 364 (1957). 

5 252 F. 2d at 617-618. ; 

* By the same token, appellant's reliance upon State v. Padille, 66 NM. 
289, 347, P. 2d 312, 317-319 (1959) is misplaced. 
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US. App. D.C. 240, 184 F. 2d 261, 262 (1950), (reversed on 
other grounds). Similarly, appellant’s contention that the trial 
court should have allowed the psychologists testimony to be 
received as lay testimony is untenable for the same reasons. 
Moreover, the jury was properly instructed upon lay testimony. 
If the psychologists’ testimony fell within that category, the 
jury was free to evaluate it as such. However, it is submitted 
that appellant failed to elicit sufficient facts required by Carter, 
supra. 


IV. Ample evidence warranted the finding of sanity 


The record reflects that the issue of sanity was properly sub- 
mitted to the jury. The testimony adduced by the Govern- 
ment was clear, unequivocal and convincing. It was indeed 
sufficient to warrant a verdict indicating the Government had 
proved sanity beyond a reasonable doubt. Cf. Martin v. United 
States, U.S. App. D.C.—, 284 F. 2d 217 (1960). 

Moreover, the trial court submitted to the jury, upon ap- 
propriate instructions, all data testified to except the excluded 
conclusions. The jury had full benefit of the psychiatric and 
psychological data possessed by the witnesses, together with 
what testimony the witness could give respecting origin, his- 
tory, mature, cause and effect of appellant’s mental status at 
the time of the crime. Thus, nothing was excluded except 
some of the labels. These are not of great substance. Carter v. 
United States, supra. 

Hence, assuming, arguendo, error existed, it is submitted the 
requirements of Carter, respecting the nature of expert testi- 
mony was fully complied with. Error, if any, could not be 
prejudicial. Especially in view of the convincing evidence of 
sanity and overwhelming evidence of guilt. 


V. The trial court did not deprive appellant of a fair trial 


Appellant argues the trial court’s examination of his expert 
witnesses “was conducted in a hostile manner and in such a 
manner as to give the jury the impression that the trial court 
felt their testimony was totally unworthy of belief” (Br. 25). 
The court is further accused of being arrogant and contemp- 
tuous (Br. 27). 
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In support of his contentions, appellant relies upon Blunt v. 
United States, supra, and cases cited therein. It is submitted 
that the trial court is neither guilty of these accusations nor 
otherwise transgressed the bounds of judicial propriety. 

Appellant’s contention is a serious one, for it accuses the trial 
court of being less than fair, and other than impartial. Ad- 
judication of the issue requires evaluating the examples cited 
by appellant in their proper perspective; not in isolation, but 
rather in context of the record as a whole. 

It is now axiomatic that where the defense of insanity is an 
issue for jury determination, the trial court has a duty to insure 
that expert psychiatric testimony is fully understood. This 
Court has said no less in Burgman v. United States, 88 US. 
App. D.C. 184, 188 F. 2d 637 (1951). There, where the record 
revealed the trial court had intervened during testimony of 
psychiatrists, this Court held no error existed and declared the 
following principle (88 U.S. App. D.C. at 188): 

* * * such intervention is not in itself error. Quite 
the contrary, when the issue which the jury must deter- 
mine involves the technical terms and concepts of expert 
psychiatric testimony, a serious responsibility rests upon 
the trial judge to make as certain as possible that the 
testimony is clear and complete. Of course, primary 
responsibility in this regard rests upon counsel, but a 
sound discretion to that end rests also upon the judge. 
The possibility of pure jury speculation in this field ig so 
great that the trial judge must be unusually watchful 
in respect to it. The criterion by which such interven- 
tion must be judged for error is the same as that used in 
other respects. The criterion is the impartiality of the 
action and attitude. The judge may not be partial in 
this respect any more than he may be so in any other. 
[Emphasis supplied.] 

A second principle disclosed in United States v. Glasser,” is 
equally apposite here. There, where “considerable criticism” 


77116 F. 2d 690 (2nd Cir. 1941), reversed in port on other grounds, sud 
nom, Glasser v. United States, 315 U.S. 60 (1942). 
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was “heaped” upon the trial court, the following counsel was 
given (116 F. 2d at 704): 


An appellate court should be slow to reverse a case for 
the alleged misconduct of the trial court, unless it 
appears that the conduct complained of was intended 
or calculated to disparage the defendant in the eyes of 
the jury and to prevent the jury from exercising an 
impartial judgment upon the merits. Goldstein v. 
United States, 8 Cir., 63 F. 2d 609, 613. [Emphasis 
supplied.] 

Adopting the same view, the Supreme Court counseled, 315 

US. at 83: 


We must guard against the magnification on appeal of 
instances which were of little importance in their 
setting. 

The doctrine is applicable here. 


Moreover, the record in the instant case is unlike Blunt. 
The trial court below did not interject his opinion during 
testimony. Nor did he comment on the psychiatric evidence 
or give his opinion thereon during instructions to the jury. 

Of the two examples specifically referenced by appellant 
(Br. 27), the first, concerned facts relating to Dr. Schaengold’s 
psychiatric training. The trial court admitted the psychia- 
trist’s qualification, but did not recall where he had studied 
the science, nor for how long. Since the psychiatrist was ad- 
mittedly “qualified”, the interrogation was merely repetitious, 
and therefore not improper. _ 

The second reference refers to the trial court’s alleged man- 
ner in putting the Szondi profile cards on the bench. Upon 
objection, and colloquy at the bench, the court advised the 
cards were inadmissible in evidence. In any event, appellant 
himself subsequently objected to their introduction into evi- 
dence (J.A.. 129-130). 

The remainder of appellant’s general references concern 
the court’s phraseology in propounding questions. The refer- 
ences do not indicate either “hostility” or “arrogance”. Nor 
do the entirety reflect such. 
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That the trial court was impartial in his interrogation is 
apparent from the following instruction given the jury (J.A. 
132): 

If, during the trial, I have said, or asked any ques- 
tions, or done anything which has suggested to you that 
I am inclined to favor the claims or positions of either 
the defense or the government, you will not suffer your- 
selves to be influenced by any such suggestions. You 
shall feel free to determine what verdict you think is 
proper. 

I have not Serreased nor intended to express, nor 
have I intended to intimate, any opinion as to which 
witnesses are or are not worthy of belief, or what in- 
ferences should be drawn from the evidence. If any 
expression of mine, or any question that I asked of any 
witness has seemed to indicate any opinion relating to 
any of these matters, you are instructed that you must 
disregard them. For, as I have told you, you are the 
sole judges of the facts, you are the sole judges of the 
credibility of the witnesses, and you should feel free to 
return the verdict that you think is proper. 

You must weigh and consider this case without re- 
gard to sympathy, prejudice or passion for or against 
any parties or witnesses to this lawsuit. 

In view of the trial court’s instructions and the foregoing 
principle, it is submitted that the court acted without bias and 
in no way prejudiced the substantial rights of appellant. 


CONCLUSION ‘ 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Davm C. AcHESON, 
United States Attorney. 
CuHartes T. Duncan, 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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BRIEF FOR AMICUS CURIAE 


I 
STATEMENT OF THE CASE 


In the Court below, defendant was convicted of the 
crimes of housebreaking with intent to commit an assault, 
assault with intent to rape, and assault with a dangerous 
weapon. At the trial, defendant relied solely upon the de- 
fense of insanity. In support of this defense, defendant 
presented the testimony, inter alia, of three clinical psy- 
chologists with from three to twenty-five years’ clinical ex- 
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perience, who had received Ph.D. degrees in institutions 
approved for clinical training by the American Psycho- 
logical Association.’ 


One of these three was the Chief Psychologist of St. 
Elizabeth’s Hospital; one was the Chief Psychologist of 
the District of Columbia General Hospital; and the third 
was a psychologist on the Staff of St. Elizabeth’s Hospital 
at the time he examined the defendant.” 


Upon the basis of personal contact with the defendant, 
review of his case history, and upon the basis of the re- 
sults of standard psychological tests administered by these 
psychologists or under their direction, they all testified 
that on the date the alleged crimes were committed, de- 
fendant had been suffering from schizophrenia. One of 
the three testified that he could give no opinion concerning 
the relationship between the illness and the crimes but the 
other two gave it as their opinions, respectively, that the 
disease and the crimes were ‘‘related’’, and that the crimes 
were the product of the illness.* 


At the conclusion of the trial, the judge instructed the 
jury to disregard the opinions of the psychologists. 


On appeal to this Court from the conviction, the panel 
of the Court which heard the case held, inter alia, one judge 
dissenting, that the Trial Court had committed reversible 
error in excluding the expert opinions of the psychologists. 


Upon motion of the Government, the Court ordered a 
rehearing en banc limited to the issue of the correctness of 
sce * © the ruling of the District Court which ex- 
cluded from consideration by the jury the testimony 


of the psychologist concerning the existence and effects 
of the ‘mental disease or defect.’ ”’ 


1 This Court’s Slip Opinion of October 26, 1961, in this case, p. 12. 
aTbid. 
31d, at p. 9. 


Seok? “eae * Se oT! 
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By motion filed January 15, 1962, the American Psycho- 
logical Association sought leave to file this brief amicus 
curiae with respect to the issue stated above. Neither ap- 
pellant nor appellee opposed the motion and the Court 
granted it by order dated January 29, 1962. 


0 
STATEMENT OF INTEREST OF AMICUS CURIAE 


The American Psychological Association, hereinafter 
sometimes referred to as ‘‘the Association,’’ is the only na- 
tional membership organization of the profession and 
science of psychology. As such it has a vital interest in 
endeavoring to aid the Court in reaching a correct under- 
standing of and decision upon the issue presented in this 
rehearing. 


The Association has been in continuous existence since 
its foundation in 1892. At present the Association has in 
excess of 20,000 members, which number includes a majority 


of the qualified psychologists in this country. 


There are three classes of membership in the Associa- 
tion, namely, Fellows, Members, and Associates. 


The minimum standards for Fellow status are (a) a 
doctoral degree based in part upon a psychological dis- 
sertation conferred by a graduate school of recognized 
standing, (b) prior status as a Member for at least one 
year, (c) active engagement at the time of nomination in 
the advancement of psychology in any of its aspects, (d) 
five years of acceptable professional experience subse- 
quent to the granting of the doctoral degree, and (e) evi- 
dence of unusual and outstanding contribution or perform- 
ance in the field of psychology.* 


The minimum standard for election to Member status is 
the receipt of the doctoral degree based in part upon a 


4 Bylaws of the American Psychological Association, Article I, Para- 
graphs 2 and 3. 
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psychological dissertation and conferred by a graduate 
school of recognized standing. In addition, candidates for 
Member status must be engaged in study or professional 
work that is primarily psychological in nature.® 


The minimum standard for election to Associate status 
is: (a) completion of at least two years of graduate work 
in psychology in a recognized graduate school, or (b) the 
Master’s degree in psychology from a recognized graduate 
school plus a year of acceptable experience in professional 
work that is psychological in nature. In addition, candi- 
dates for Associate status must be devoting full time to 
professional or graduate work that is primarily psycho- 
logical in nature.® 


Only those having the status of Fellows or Members are 
eligible to vote or hold office in the Association. 7 


The purposes of the Association, as stated in Article I 
of its Bylaws are as follows: 


“*1. The objects of the American Psychological As- 
sociation shall be to advance psychology as a science 
and as a means of promoting human welfare bv the 
encouragement of psvchology in all its branches in the 
broadest and most liberal manner; by the promotion 
of research in psychology and the improvement of re- 
search methods and conditions; by the improvement 
of the qualifications and usefulness of psychologists 
through high standards of professional ethics, conduct, 
education, and achievement; by the increase and dif- 
fusion of psychological knowledge through meetings, 
professional contacts, reports, papers, discussions, 
and publications; thereby to advance scientific inter- 
ests and inquiry, and the application of research find- 
ings to the promotion of the public welfare.”’ 


5Id., Article II, Paragraphs 4 and 5. 
6Id., Article II, Paragraphs 6 and 7. 
TId., Article II, Paragraph 6. 
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Article V of the Association’s Bylaws provides for the 
creation of Divisions within the Association to represent 
major scientific and professional interests in the general 
field of psychology. At present there are twenty such Di- 
visions within the Association. They are: 


Division of General Psychology 

Division on the Teaching of Psychology 

Division of Experimental Psychology 

Division on Evaluation and Measurement 

Division on Developmental Psychology 

Division of Personality and Social Psychology 

The Society for the Psychological Study of Social 
Issues—A. Division of the APA 

Division on Esthetics 

Division of Clinical Psychology 

Division of Consulting Psychology 

Division of Industrial and Business Psychology 

Division of Educational Psychology 

Division of School Psychologists 

Division of Counseling Psychology 

Division of Psychologists in Public Service 

Division on Militarv Psychology 

Division on Maturitv and Old Age 

The Society of Engineering Psychologists—A Division 
of the APA 

National Council on Psvehological Aspects of Disabil- 
ity—A Division of the APA 

Division of Consumer Psychology 


The psychologists whose testimony is the subject of this 
rehearing are members of the Association. In addition, 
one is a Member of the Division of Clinical Psychology; 
another a Fellow of that Division, as well as a Fellow of 
the Association. The latter (the Chief Psychologist of St. 
Elizabeth’s Hospital) is also a Diplomate of the American 
Board of Examiners in Professional Psychology—a mark 
of professional standing of which more will be said in Part 
IV, B, of this brief. 
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I 
SUMMARY OF ARGUMENT 


1. A qualified psychologist is competent to state, as an 
expert witness, his professional opinion upon matters 
within the scope of his qualifications. 


2. A clinical psychologist is competent in a criminal pro- 
ceeding to give an expert professional opinion as to the 
nature of and the existence or non-existence of mental dis- 
ease or defect in the accused and as to the causal relation- 
ship or lack thereof, between such mental disease or defect 
and the crime or crimes for which the accused is on trial. 


3. In the case at bar, the panel which first heard this 
appeal properly held that the Trial Judge committed error 
when he excluded from the jury’s consideration the testi- 
mony of the psychologists as to the mental condition of 
the defendant on the day of the crimes, and the causal rela- 
tionship between his mental condition and the crimes for 


which he was on trial. 


IV 
ARGUMENT 
A 
Psychology Is An Established Science 


In any inquiry as to the testimonial competence of a 
psychologist to express an expert professional opinion, it 
is important to understand that psychology is an estab- 
lished science which makes use of the same fundamental 
methods of investigation and inquiry and the same criteria 
of objectivity and thoroughness as are used in all recog- 
nized scientific disciplines. 

Psychology, the science of human behavior, has its 
origins in many areas of inquiry. It grew in part from the 
great philosophical concerns with human behavior and con- 
duct. Its immediate origins as a science, however, can be 
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placed in the period of scientific development in the mid- 
nineteenth century. It was at the University of Leipzig 
in 1879 that Professor Wilhelm Wundt established the 
first laboratory in scientific psychology. Since that time 
the major emphasis in the development of psychology has 
been along scientific lines, with increased application of 
the results of research to a wide variety of problems of 
human behavior. 


It is interesting to note that the first intelligence test, 
the derivatives of which are so widely used today in edu- 
cation, industry, government, and institutions, was de- 
veloped in 1905 by Alfred Binet, a French psychologist 
who was Director of the Psychological Laboratory at the 
Sorbonne. The first American adaptation of this test was 
published the same year, but the 1916 Stanford Revision 
set the pattern for the measurement of mental ability 
throughout the United States. Further modified in 1937 
as the Revised Stanford-Binet Scale, and again modified in 


1960, this test continues to be extensively used today. 


From a scholarly discipline and science developed main- 
ly in university centers, the result of psychological effort 
has become recognized as capable of application in many 
fields of human activity. In the interval between the two 
World Wars, applications were taking place in business 
and industry and in education. During World War II, the 
methods and techniques developed by psychologists found 
extensive application in the wide range of events covered 
by the war years, and played a vital role in the recruit- 
ment, selection, classification, assignment, and training of 
individuals accepted for military service. Newer applica- 
tions of psychology were possible in such areas as psycho- 
logical warfare, aviation and submarine operations, 
treatment of casualties and offenders, design of equipment, 
such as radar, with a view towards the best utilization of 
the skills of the human operator, food and nutrition re- 
search, the effect of drugs on behavior, morale and produc- 
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tivity of groups, and a host of other problems. Since 
World War II, new and vitally important practical uses of 
the skills of psychologists have taken place at a remarkable 
rate. 


The foundation stone, however, of all developments of 
the field continues to be a rigid adherence to the principles 
of science, to a belief in the value of empirical evidence and 
verification, and to the development of appropriate theory. 
These are some of the processes which differentiate the 
sciences from other approaches to the understanding of 
human behavior. 


B 
The Practice of Psychology is a Learned Profession 


As in the case of all sciences, a distinction may be drawn 
between psychologists whose total or primary endeavors 
are devoted to basic research and those whose total or 
primary endeavors are devoted to using their scientific 
skills and knowledge for the solution of practical problems 
and the achievement of practical results. Since the found- 
ing of the American Psychological Association, the number 
of psychologists engaged in work of the latter sort has 
greatly increased. From a primarily academic discipline 
pursued almost exclusively in the colleges and universities, 
psychology has developed a full-fledged professional seg- 
ment. For example, it is estimated that of the more than 
20,000 members of the American Psychological Association, 
approximately half find their primary employment in aca- 
demic work, and the remainder find their primary employ- 
ment in Federal, state, and municipal government, in pri- 
vate practice, and in business and industry. 


In the course of the development of psychology as a 
science and profession, the Association has formulated a 
code of ethics known as Ethical Standards of Psychologists. 
The professional obligations of psychologists and their re- 
sponsibilities to the public as professional men are ex- 
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pressed in the Preamble and first Principle of the Ethical 
Standards as follows: 


“The psychologist is committed to a belief in the 
dignity and worth of the individual human being. 
While demanding for himself the rights of freedom of 
inquiry and freedom of communication, he accepts the 
responsibilities that these freedoms imply. He main- 
tains integrity with respect to the facts of his science 
and in his relationships with other psychologists and 
with the public. He does not use his psychological 
knowledge or insights to secure personal advantage. 
nor does he knowingly permit his services to be used 
by others for purposes inconsistent with his own 
ethical standards.”’ 


“Principle 1. General. The psychologist. com- 
mitted to increasing man’s understanding of man, 
places high value on objectivity and integrity, and 
maintains the highest standards in the services he 
offers.’’ 


‘6a. As a scientist, the psychologist believes that so- 
ciety will be best served when he investigates where 
his judgment indicates investigation is needed: he 
plans his research in such a way as to minimize the 
possibility that his findings will be misleading; and he 
publishes full reports of his work never discarding 
without explanation data which may modify the in- 
terpretation of results.’’ 


“‘e, Asa practitioner, the psychologist knows that he 
bears a heavy social responsibility because his work 
may touch intimately the lives of others.” 


Further emphasizing the duty of psychologists to main- 
tain high standards, Principle 2 of the Ethical Standards 
of Psychologists reads in part as follows: 


“Principle 2. Competence. The maintenance of 
high standards of professional competence is a re- 
sponsibility shared by all psychologists, in the interest 
of the public and of the profession as a whole.”’ 

e e e 
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‘“pb. The psychologist recognizes the boundaries of 
his competence and the limitations of his techniques 
and does not offer services or use techniques that fail 
to meet professional standards established by recog- 
nized specialists in particular fields.’’ 


Additional safeguards dealing with standards of practice 
are contained in Psychology and Its Relations with Other 
Professions, a document drawn up by the Association and 
adopted by it in 1953. Principle 5.3 of this document reads 
as follows: 

‘‘Principle 5.3. In situations in which psychologists 
share their applied functions with members of other 


professions, or work in association with them, psycho- 
logists accept the obligation: 


a. to abide by all applicable legal provisions sur- 
rounding the rendering of such professional service; 


b. to know and take into account the traditions, 


mores, and practices of the professional group or 
groups with whom they work; 


ec. to collaborate fully with all members of the 
professional groups with whom a service function 
is shared.’’ 


The Association has been seriously concerned with the 
problems of education and training in psychology. Among 
the permanent Boards and Committees of the Association 
is the Education and Training Board. By Article X, para- 
graph 9 of the Association’s Bylaws, this Board is charged 
with ‘‘general concern for all educational and training 
affairs which involve psychology. . . .’? Among other 
duties, this Board has the continuing responsibility for re- 
viewing and reporting upon the adequacy of graduate train- 
ing programs in clinical and counseling psychology offered 
by the different colleges and universities. A list of ap- 
proved universities is maintained and published. Addi- 
tionally, the Board also evaluates and approves a list of 
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predoctoral internships in clinical and counseling psycho- 
logy which meet minimal qualifications. 


The Association’s evaluation of educational institutions 
has been going on since 1947. This practice is analogous 
to the practice of the American Bar Association in con- 
ferring or withholding approval of Law Schools. The 
evaluation program was started at the request of the Vet- 
erans Administration and the United States Public Health 
Service, which had a vital need for reliable information as 
to the adequacy of graduate training programs in the areas 
of clinical and counseling psychology, and looked to the 
American Psychological Association as the authoritative 
source of such information. 


All recognized educational institutions with departments 
of psychology that offer advanced training utilize a variety 
of selection techniques for admitting students to such ad- 
vanced training. Some of these are: analysis of collegiate 
records and previous training, evaluations and recommen- 


dations from professors, special qualifying examinations 
such as the Graduate Record Examination and the Miller 
Analogies Test, and personal interview. 


Over and above these evaluations, there was established 
in 1947, the American Board of Examiners in Professional 
Psychology. This organization confers Diplomate status 
upon those individuals who are judged to be qualified. The 
basis for evaluation is experience and the successful com- 
pletion of rigorous oral and written examinations. Those 
individuals who have demonstrated their competency are 
awarded Diplomate status in one of three areas: Indus- 
trial Psychology, Counseling Psychology, and Clinical 
Psychology.® The last of these specialties is of particular 
relevance to the case at bar. Through August, 1961, 1520 
Diplomas had been issued by the American Board; of 


8 See Kelley, Sanford, and Clark, The Meaning of the ABEPP Diploma, 16 
Am. PsycHoL. 132. 
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which 1100 were in clinical psychology, 243 were in counsel- 
ing psychology, and 177 were in industrial psychology. 


In addition to the intra-professional standards and cri- 
teria of status discussed above, the profession of psycho- 
logy is now given legal recognition in the statutes of seven- 
teen states, four of which have licensing requirements and 
thirteen of which have certification requirements for psy- 
chologists.? It is interesting to note that in eleven of these 
seventeen states, clients of psychologists are granted a 
testimonial privilege similar to the attorney-client privi- 
lege.’° 


9 Arkansas Statutes, Section 72-1501 et seq. 
California Code, Business and Professions, Section 2900 et seq. 
Session Laws of Colorado (1961), p. 594 et seq. 
General Statutes of Connecticut, Section 20-186. 
Florida Statutes, Chapter 490. 
Code of Georgia, Chapter 84, Section 3101 et seq. 
Kentucky Revised Statutes, Chapter 319. 
Revised Statutes of Maine (1954), Chapter 67, Section 1 et seq. 
Code of Maryland (1957), Article 43, Section 618 et seq. 
Michigan Statutes, Section 14.677 et seq. 
Minnesota Statutes, Section 148.79 et seq. 
New Hampshire Revised Statutes, Chapter 330A. 
McKinney’s Consolidated Laws of New York, Book 16, Part 3, (Educa- 
tion Law), Section 7601 et seq. 
Tennessee Code, Section 63-1101 et seq. 
Utah Code (1953), Title 58-25-1 et seq. 
Code of Virginia (1950), Title 54, Section 103 et seq. 
Revised Code of Washington, Sections 18.83.010 et seq. 


10 Arkansas Statutes, Section 72-1516. 
California Code, Business and Professions, Section 2904. 
Session Laws of Colorado (1961), p. 603. 
Code of Georgia, Chapter 84, Section 3118. 
Kentucky Revised Statutes, Chapter 319.110. 
Michigan Statutes, Section 14.677(18). 
New Hampshire Revised Statutes, Chapter 330A:19. 
McKinney’s Consolidated Laws of New York, Book 16, Part 3, (Educa- 
tion Law), Section 7611. 
Tennessee Code, Section 63-1117. 
Utah Code (1953), Title 58-25-9. 
Revised Code of Washington, Sections 18.83.110. 
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In view of all of the foregoing, it is submitted that psy- 
chology in its present state of development is clearly an 
established science and that psychologists are clearly en- 
gaged in the practice of an established profession. It 
would obviously be foolish to assert that any psychologist 
is testimonia!ly competert to express an expert profes- 
sional opinion upon all questions relating to the science of 
psychology. In fact, the Association would oppose any 
such rule as being contrary to the professional standards 
to which it and its membership adhere. It is submitted, 
however, that a psychologist is clearly competent under 
well-established rules of evidence, to testify as an expert 
upon matters within the scope of his professional exper- 
ience. 


Cc 
A Clinical Psychologist Is Competent to Express Professional 
Opinions Upon the Existence or Non-Existence of Mental 
Disease or Defect and Upon Their Causal Relationships to 
Overt Behavior 


As will have been noted from the earlier portions of this 
brief, clinical psychology is given distinct recognition by 
the Association as a special field within the general science 
of psychology, requiring its own standards of professional 
training and competence. Mention has already been made, 
for example, of the Association’s practice of continuously 
reviewing and approving or withholding approval of the 
training programs offered by the various colleges and uni- 
versities in this field. 


In addition, the Association has developed and published 
minimum standards for graduate training programs in 
clinical psychology. These minimum standards have been 
synthesized into a statement of fourteen principles." It is 
believed that the following excerpts from these fourteen 


11 Sce Report of the Committee on Training in Clinical Psychology of the 
American Psychological Association, 2 Am. PsycHoL. 539, 543-545. 
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principles will furnish a clear picture of the training stand- 
ards required for a clinical psychologist: 


‘¢1. A clinical psychologist must first and foremost 
be a psychologist in the sense that he can be expected 
to have a point of view and a core of knowledge and 
training which is common to all psychologists. .. .”’ 


“9. The program of education for the doctorate in 
clinical psychology should be as rigorous and extensive 
as that for the traditional doctorate. In general this 
would represent at least a four-year program which 
combines academic and clinical training throughout 
but which includes intensive clinical experience in the 
form of an internship.’’ 


‘63, Preparation should be broad; it should be di- 
rected to research and professional goals, not to tech- 
nical goals. Participants should receive training in 
three functions: diagnosis, research, and therapy, with 
the special contributions of the psychologist as a re- 
search worker emphasized throughout.”’ 


‘‘4. In order to meet the above requirements the 
program calls for study in six major areas: a. General 
psychology; b. Psychodynamies of behavior; ¢. Diag- 
nostic methods: d. Research methods; e. Related 
disciplines; f. Therapy. Such a program should go 
far towards reducing the dangers inherent in placing 
powerful instruments in the hands of persons who are 
essentially technicians, persons who from the stand- 
point of the academic group have no real foundation 
in a discipline, and who from the standpoint of the 
clinical group have no well-rounded appreciation of 
the setting in which they function.”’ 


“5, The program should concern itself mainly with 
basic courses and principles rather than multiply 
courses in technique ... .’’ 


*¢6. Courses should be scrutinized for their content, 
rather than judged by their titles. Equally important 
is the way the content is handled, that is, the quality 
of the teaching. Other factors to be evaluated are 
the internal integration of the course and its integra- 
tion with other courses, both academic and field... .’’ 
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“7 The specific program of instruction should be 
organized around a careful integration of theory and 
practice, of academic and field work, by persons repre- 
senting both aspects.’’ 


“8 Through all four years of graduate work the 
student should have contact, both direct and indirect, 
with clinical material.’’ 


“9, ... Equally important is the need for contact 
with normal material. Opportunities should be pro- 
vided to enable the student to become acquainted with 
the range of normal and borderline persons who never 
establish clinical contacts. Such training is essential 
in order to keep the student balanced in his interpre- 
tation and understanding of the abnormal.’’ 


“10. The general atmosphere of the course of train- 
ing should be such as to encourage the increase of 
maturity, the continued growth of the desirable per- 
sonality characteristics earlier considered. The en- 
vironment should be ‘exciting’ to the degree that the 
assumed ‘insatiable’ interest in psychological prob- 
lems is kent alive, the cooperative attitude strength- 
ened, and the passivity usually associated with so much 
of traditional teaching kept at a minimum. The facul- 
ty must recognize its obligation to implant in students 
the attitude that graduate work is only the beginning 
of professional education.’’ 


“11, ,.. The program should do everything possi- 
ble to bring out the responsibilities associated with 
the activities of the psychologist. There should be 
persistent effort to have the student appreciate that 
his findings make a real difference to a particular per- 
son and to that person’s immediate group.’’ 


«12, A systematic plan should be laid to use repre- 
sentatives of related disciplines for teaching the 
trainee in clinical psychology, and opportunities for 
joint study with students in these disciplines should 
be provided.’’ 


“13. Throughout the course of training there should 
be an emphasis on the research implications of the 
phenomena with which he is faced, so much so that 
the student is finally left with the set constantly to ask 
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‘how’ and ‘why’ and ‘what is the evidence’ about the 
problems with which he is faced.’ 


‘14, In addition to the research implications of the 
data he should become sensitive to the social implica- 
tions; he must acquire the ability to see beyond the 
responsibilities he owes to the individual patient to 
those which he owes to society.’’ 


As can be noted from the foregoing excerpts, the princi- 
pal functions of the clinical psychologist are threefold, 
namely: (1) diagnosis, (2) therapy, and (3) research. 
These three functions are closely interrelated. From the 
standpoint of the profession of psychology, no one of them 
is of greater importance than the others. However, the 
diagnostic function is obviously the most relevant to the 
issue to be decided in the case at bar. For this reason, 
the diagnostic function will be discussed in this brief, to 
the exclusion of the therapy and research functions. 


In the diagnosis of mental disease and mental defect, 
including the formulation of professional opinions as to 
causal relationships between mental disease or defect and 
overt behavior, a principal tool of the clinical psychologist 
is found in psychological tests. These tests fall into two 
major categories. 


The first category consists of tests designed to measure 
a broad band of abilities or capacities by requiring a per- 
son to answer specific questions which can be unequivocally 
scored as correct or incorrect. The Stanford Binet test, 
mentioned on page 7 of this brief, is one of the best known 
tests of this sort. Another is the Wechsler-Bellevue In- 
telligence Scale, which, as the Court will recall, was one 
of the tests administered to the defendant in this case. 
The Wechsler-Bellevue Scale was specifically designed for 
testing adults and ranks first in frequency of use among 
all psychological tests designed to measure individual in- 
telligence. 
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The second major category of psychological tests is de- 
signed to reveal information about the personality struc- 
ture and emotional make-up of a person. In tests of this 
kind, there is obviously no such thing as a right answer 
or a perfect score. Rather, the person’s responses are 
classified by comparison with those of defined groups of 
people exhibiting differential personality or emotional 
characteristics. 


Personality tests, themselves, are of two basic types. 
The first type is represented by the personality inventory 
which seeks to obtain information about an individual’s 
personality by having him select statements which most 
nearly describe his feelings or behavior. One of the most 
widely known of these tests is the Minnesota Multiphasic 
Personality Inventory, often used in education, business 
and industry. 


The second type of personality test is represented by the 
projective instrument which seeks to stimulate a person 
to project or reveal his personality or emotions through 
his interpretation of or reaction to materials that are not 
in question and answer form. The person may be asked 
to tell what he sees in patterns derived from ink blots, as 
in the Rorschach Test; to select pictures of people he par- 
ticularly likes and dislikes, as in the Szondi Test; or to 
tell a story about what is going on in a series of action 
pictures, as in the Thematic Apperception Test; or to copy 
groups of dots, lines and geometrical figures as in the 
Bender-Gestalt Test; or to draw a picture of a man or 
woman as in the projective drawing tests. 


In general, both ability and personality tests are based 
on extensive normative samples of human behavior, de- 
veloped according to established principles of psycholog- 
ical measurement, and standardized in administration to 
eliminate, insofar as possible, extraneous factors which 
might affect the interpretation of their results. 
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Infallibility is not claimed for any psychological test, and 
no professional psychologist would assert that he could 
reach a valid diagnosis upon the basis of test results alone. 
However, the use of test results, in conjunction with a re- 
view of a person’s history and evaluative interviews, can 
be extremely useful to the clinical psychologist in reaching 
informed opinions as to the nature and existence or non- 
existence of mental disease or defect in a given subject and 
as to the causal relationship or lack thereof between such 
mental disease or defect and the subject’s overt behavior. 


As stated by a leading authority on psychological tests :?* 


‘*All in all, psychological testing is an accomplish- 
ment its developers may well boast of. Errors of 
measurement have been reduced year by year, and the 
significance of tests has been increased, until today all 
facets of American society feel the impact of the test- 
ing movement. The school, industry, marriage, gov- 
ernmental policy, and character-building agencies have 
all been aided by tests. Interpretations of test data 
are daily creating better lives by guiding a man into 
a suitable lifework, by placing an adolescent under 
therapy which will avert mental disorder, or by de- 
tecting causes of a failure in school which could turn 
a child into a beaten individual. Methods are now 
available which, if used carefully by responsible in- 
terpreters, can unearth the talents in the population 
and identify personality aberrations which could cause 
those talents to be wasted. Building on these tech- 
niques, we are in a position to capitalize as never 
before on the richness of human resources.’’ 


12 Cronbach, Lee J. EssENTials or PsycHoLocicaL TEstinc, New York, 
Harper and Brothers, 1960, Pages 607-608. 
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D 


Experience is the Essential Legal Ingredient of Competence 
to Give an Expert Opinion 

Although the question presented upon this rehearing is 
one of first impression in this jurisdiction, it does not in- 
volve any new or novel legal principles, but rather involves 
the application of well-established and simple legal princi- 
ples to a factual situation which this Court has not hereto- 
fore been asked to consider. 


The fundamental legal principle governing the compe- 
tence of a witness to express a professional expert opinion 
is in essence no different from that which governs the 
competence of any witness to testify in a judicial proceed- 
ing. As has been aptly observed by Wigmore,’* the 
essential qualification of any witness, lay or expert, is that 
he have sufficient experience with the subject of his testi- 
mony to enable him to testify reliably. In the case of the 
lay witness, this essential experience is usually nothing 
more than suitable ability and opportunity to observe and 
remember the event or occurrence as to which he testifies. 
Except in the case of children of tender years and per- 
haps a few other special cases, it is assumed that the lay 
witness possesses these essential requisites and he is not 
required to demonstrate them before giving the substance 
of his testimony. 


In the case of the expert witness there must be a showing 
that he possesses some special and peculiar experience 
before he is permitted to proceed to the substance of his 
testimony. However, there is nothing arcane about this 
requirement of a showing of special and peculiar exper- 
ience. As stated by Wigmore: 


“This special and peculiar experience may have 
been attained, so far as legal rules go, in any way 


13 Wiomorz On Eviwence (3rd. Ed.) Vol. I, Sections 555, 556. 
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whatever; all the law requires is that it should have 
been attained. Yet it is possible here to group roughly 
two classes of experience which are usually, though 
not necessarily, found separately: 


(a) There is, first an occupational experience, 


(b) There is, secondly, a systematic training .... 


Now, the line, if any can be drawn, between these 
two has no general legal significance. In truth, no 
accurate line can be drawn. Each shades into the 
other imperceptibly. In some instances, the witness 
will need both; in some instances he may have both, 
though he does not need both. Neither is generally 
favored above the other by the Courts. The question 
in each instance is whether the particular witness is 
fitted as to the matter in hand.’ 


Applying the foregoing basic principle to the issue pre- 
sented upon this rehearing, we submit that the clinical 
psychologist is fully qualified both by occupational exper- 
ience and by systematic training to express a professional 
expert opinion in a criminal case upon the existence or 
non-existence of mental disease or defect in the defendant 
and the causal relationship or lack of causal relationship 
between such mental disease or defect and the criminal 
conduct with which the defendant is charged. 


It is submitted that the case of People v. Hawthorne, 
(1940) 293 Mich. 15, 291 N.W. 205, cited and discussed in 
the briefs of both appellant and appellee herein, illustrates 
the correct application of established legal principles to 
the question of the clinical psychologist’s competence to 
testify in criminal cases as an expert witness of profession- 
al standing. In that case, a defendant charged with murder 
proffered a psychologist as an expert witness in support of 


141d., Section 556. 
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his defense of insanity. The trial court refused to permit 
the psychologist to give his professional opinion upon the 
defendant’s mental condition in response to a hypothetical 
question. On appeal from conviction, a majority of the 
Supreme Court of Michigan, although affirming the con- 
viction upon other grounds, joined in an opinion declaring 
that the trial court had erred in rejecting the professional 
opinion of the psychologist. In reaching this conclusion, 
and in rejecting the argument that only a doctor of medi- 
cine should be permitted to give such testimony, the opin- 
ion states: 


‘‘There is no magic in particular titles and degrees, 
and in our age of intense scientific specialization we 
might deny ourselves the use of the best knowledge 
available by a rule that would immutably fix the educa- 
tional qualifications to a particular degree.’’ 


IV 
CONCLUSION 


In light of the foregoing it is clear that psychology is 
an established science and profession. It is also clear that 
psychologists are highly trained experts in their profession. 
As an adjunct to these conclusions it is also clear that the 
clinical psychologist, through systematic professional train- 
ing and through professional experience, is qualified to 
formulate and express expert professional opinions in the 
field of mental disease and mental defect. 


By reason of this professional competence, it is sub- 
mitted that the clinical psychologist is fully qualified under 
the established legal principles governing competence of 
expert witnesses, to express a professional expert opinion 
in criminal cases upon the issues governing criminal respon- 
sibility under the Durham rule. 
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For these reasons it is respectfully urged that the issue 
presented upon this rehearing was correctly decided by the 
panel of this Court that first heard this appeal. 


Hanson, Hanson ann Coss 
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Washington, D. C. 
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QUESTION PRESENTED 


Whether the learned Trial Judge below, Judge Curran, 
abused his discretion when he ruled that the ‘‘testimony of 
the psychologists (who admittedly lacked medical train- 
ing) concerning the existence and effects of the mental dis- 


ease or defect” should be ‘‘excluded from the consideration 
by the jury.”” (See this Honorable Court’s Order granting 
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Summary oF ARGUMENT 


I. The unique qualifications of the trained psy- 
chiatrist qualify him as the expert on the med- 
ical aspects of diseases of the mind 


II. The diagnosis of mental illness should be based 
on the synthesis of data from several sources. 
Psychological tests are but a part of the prob- 
lem, and the clinical psychologist administer- 
ing such tests is not qualified to ultimately diag- 
nose a specific mental illness or give expert med- 


ical testimony as to the existence of a mental 
disease or a mental defect 


III. The positions urged by the American Psycholog- 
ical Associations Brief Amicus Curiae that (p. 
8) ‘‘Psychology is a learned profession’ hence 
(p. 13) a ‘clinical psychologist is competent 
to express professional opinions on the existence 
or non-existence of mental disease or defect and 
upon their causal relationships to overt be- 
havior’’ are unsound 
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STATEMENT OF THE CASE 


On June 29, 1959 a four count indictment was filed in the 
Court below against Appellant. He was charged with 
housebreakings, assault with the intent to rape and assault 
with a dangerous weapon, a knife. ‘‘Appellant relied 
solely upon the defense of insanity in a jury trial which 
culminated in his conviction for housebreaking with intent 
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to commit an assault with intent to rape, and assault with 
a dangerous weapon.” (S.O. pp. 1-2).* 


On appeal the three-judge panel of this Honorable Court 
with Judges Bazelon and Fahy concurring in a divided 
opinion, on October 26, 1961 reversed and remanded for a 
new trial (8.0. p. 14). Judge Bastian dissented (8.0. 
p. 14). 


One of the grounds of reversal by the majority of the 
three-judge panel was that the learned Trial Judge below, 
Judge Curran, erred, that is, abused his discretion when 
he excluded the medical opinions of three psychologists 
who testified at the trial because they lacked ‘‘medical 
training.’’ 


While the majority opinion admits that psychologists’ 
tests are but “aids to psychiatrists who customarily have 
the final responsibility for diagnosis’? (S.O. p. 11), ‘‘the 
determination of a witness’ competence to render an expert 
opinion must * * * not depend upon his claim to the title 
‘psychologist’ ”? (S.O. p. 11), and ‘‘determination [of medi- 
eal expertness] must be left to the traditional discretion 
of the trial court,’’ the majority disagreed with the basic 
premise of the Trial Judge’s ruling that these psycholo- 
gists were not medical experts because basically they 
‘lacked medical training’’ (S.O. pp. 10-11). 


On December 12, 1961 the United States, on the submis- 
sion ‘‘that the novelty and great importance of?’ this 
ruling warranted its ‘‘reconsideration by the entire Court,’’ 
sought by petition of the United States Attorney a rehear- 
ing, stating inter alia, ‘‘The panel’s (majority) opinion 
entails substantial hindrance to trial proceedings’’ in crim- 
inal cases involving insanity defenses (Petition For Re. 
hearing En Banc, pp. 1, 4). 


1 Befers to the pagination of the three-judge panel’s slip opinion, rendered 
by a divided panel on October 26, 1961. 
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On January 15, 1962 the petition of the United States 
for a rehearing en banc was considered by the Chief Judge 
and the eight Circuit Judges of this Honorable Court and 
a Per Curiam Order was entered in this appeal granting a 
rehearing en banc but ‘‘solely on the issue of the ruling of 
the District Court which excluded from consideration by 
the jury the testimony of the psychologist concerning the 
existence and effects of the mental disease or defect.’’ (Or- 
der of January 15, 1962). 


By motion filed January 15, 1962, the American Psycho- 
logical Association sought leave to file a brief amicus 
curiae. This motion was granted on January 29, 1962. A 
brief for the American Psychological Association was filed 
in this Court prior to the oral argument. 


On February 7, 1962 the American Psychiatric Associa- 
tion filed a Motion for Leave to file a Brief as Amicus 
Curiae and for leave to participate in the oral argument, 
submitting that the Association is a membership corpora- 


tion and comprises virtually all of the twelve thousand 
physicians in the United States who specialize in the prac- 
tice of psychiatry, psychiatrists traditionally have been 
called upon by our Courts for expert testimony regarding 
mental illnesses and their effects, the question being pre- 
sented on rehearing to this entire Court naturally is a mat- 
ter of great concern to psychiatrists and their Association 
and the Association desired to assist in the clarification of 
this important question. (Motion of the American Psychi- 
atric Association for Leave to File a Brief as Amicus 
Curiae and for Leave to Participate in the Oral Argument, 
February 7, 1962). 


On February 8, 1962, Chief Judge Miller of this Honor- 
able Court entered an Order allowing the American Psy- 
chiatric Association to file a brief amicus curiae by Febru- 
ary 23, 1962, but denied it leave to participate in the oral 
argument set for February 9, 1962 (Order of February 8, 
1962). This brief is filed pursuant to that Order. 
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STATEMENT OF INTEREST AND POSITION OF THE 
AMERICAN PSYCHIATRIC ASSOCIATION 


The American Psychiatrie Association, founded in 1844, 
is the national membership organization of Doctors of 
Medicine who specialize in the diagnosis, treatment and 
care of mental illnesses. Doctors of Medicine who qualify 
and specialize in the field of mental illness are psychiatrists 
and alienists. The Association is comprised of those twelve 
thousand qualified Doctors of Medicine who specialize and 
practice as psychiatrists. 


Psychiatrists traditionally have been called upon by our 
Courts to give expert medical testimony concerning mental 
illnesses, the productivity thereof and their effects. 


The question of whether a person not trained in medi- 
cine, not a Doctor of Medicine and no# a doctor trained as 
a specialist in the diagnosis, treatment and care of the 
mentally ill, can qualify as a medical expert and give expert 
medical opinions concerning the diagnosis of specific mental 
diseases and the medical effects thereof is of grave concern 
to psychiatrists and their Association. 


Psychiatrists, or alienists as they have also been termed 
in times past, are qualified Doctors of Medicine who spe- 
cialize in the diagnosis, care and treatment of mental ill- 
nesses (Webster’s International and Concise Dictionaries). 
Briefly, the psychiatrist now receives a minimum of thir- 
teen years of medical training and special experience, 
needed to qualify a Doctor of Medicine as a Psychiatrist. 
This special training in medicine is discussed later in the 
brief. 


A psychologist is not so trained. The psychologists, 
testifying below—as found by the Trial Judge and by the 
majority of the panel in its decision (S.O. p. 10)—‘‘lack 
medical training.’? A reading of the brief of The Ameri- 
can Psychological Association (pp. 3-18) will show that 


se 
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psychologists are trained in the “science of psychology.”’ 
Psychology basically deals with philosophy. Psychologists 
study philosophy, not medicine, and their objectives as 
stated in the ‘‘purposes” of their Association, ‘‘shall be 
to advance psychology (not medicine) * * * as a means of 
promoting human welfare * * *’’ (Brief, p. 4). 


In the Divisions created by the American Psychological 
Association, some twenty in number, none deal with medi- 
cal diagnosis, treatment and care of mental illnesses (Brief 
p. 5). The nearest approach to mental illness and its 
effects is a category called ‘‘Division of Clinical Psychol- 
ogy.’? As the psychologists who testified at the trial had 
some experience as clinical psychologists, let us comment 
on the part the clinical psychologist plays in the diagnosis 
and treatment of the mentally ill. These psychologists 
studied philosophy, not medicine, and have Ph.D. degrees, 
ie., Doctors of Philosophy. The clinical psychologist, like 
“‘teachers, ministers, lawyers, social workers and voca- 
tional counselors,’’ all utilize their skills as aids only to 
the psychiatrist in his medical diagnosis, care and treat- 
ment of the mentally ill. That the clinical psychologist only 
passes on his contribution as a part of the medical picture 
to be evaluated only by a qualified psychiatrist, was re- 
solved by a Resolution on the Relationship of Psycho- 
therapy to Medicine, approved by the Board of Trustees 
of the American Medical Association, the Council of the 
American Psychiatric Association, and the Executive Coun- 
cil of the American Psychoanalytical Association in 1954.? 
This joint Resolution reads as follows: 


“For centuries the Western world has placed on the 
medical profession responsibility for the diagnosis 
and treatment of illness. Medical practice acts have 
been designed to protect the public from unqualified 
practitioners and to define the special responsibilities 
assumed by those who practice the healing art, for 


2 This Resolution was reaffirmed by the Council of the American Psychiatric 
Association November 24, 1957. 
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much harm may be done by unqualified persons, how- 
ever good their intentions may be. To do justice to the 
patient requires the capacity to make a diagnosis and 
to prescribe appropriate treatment. Diagnosis often 
requires the ability to compare and contrast various 
diseases and disorders that have similar symptoms but 
different causes. Diagnosis is a continuing process, for 
the character of the illness changes with its treatment 
or with the passage of time, and that treatment, which 
is appropriate may change accordingly. os 


Recognized medical training today involves, as a 
minimum, graduation from an approval medical school 
and internship in a hospital. Most physicians today 
receive additional medical training, and specialization 
requries still further training. 


Psychiatry is the medical specialty concerned with 
illness that has chiefly mental symptoms. The psy- 
chiatrist is also concerned with mental causes of phys- 
ical illness, for we have come to recognize that physical 
symptoms may have mental causes just as mental 
symptoms may have physical causes. The psychia- 
trist, with or without consultation with other physi- 
cians, must select from the many different methods of 
treatment at his disposal those methods that he con- 
siders appropriate to the particular patient. His treat- 
ment may be medicinal or surgical, physical (as elec- 
troshock) or psychological. The systematic applica- 
tion of the methods of psychological medicine to the 
treatment of illness, particularly as these methods in- 
volve gaining an understanding of the emotional state 
of the patient and aiding him to understand himself, 
is called psychotherapy. This special form of medical 
treatment may be highly developed, but it remains 
simply one of the possible methods of treatment to be 
selected for use according to medical criteria for use 
when it is indicated. Psychotherapy is a form of 
medical treatment and does not form the basis for a 
separate profession. 


Other professional groups such as psychologists, 
teachers, ministers, lawyers, social workers, and vo- 
cational counselors, of course, use psychological under- 
standing in carrying out their professional functions. 
Members of these professional groups are not thereby 
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practicing medicine. The application of psychological 
methods to the treatment of illness is a medical func- 
tion. Any physician may utilize the skills of others 
in his professional work, but he remains responsible, 
legally and morally, for the diagnosis and for the 
treatment of his patient. 

The medical profession fully endorses the appro- 
priate utilization of the skills of psychologists, social 
workers, and other professional personnel in contrib- 
uting roles in settings directly supervised by physi- 
cians. It further recognizes that these professions are 
entirely independent and autonomous when medical 
questions are not involved; but when members of these 
professions contribute to the diagnosis and treatment 
of illness, their professional contributions must be co- 
ordinated under medical responsibility.”’ 


Reduced to simple terms, clinical psychology ‘‘remains 
simply one of the possible methods”’ to be selected by the 
psychiatrist in evaluating and treating a specific mental 
illness. Its use in any specific case is for the psychiatrist 
to determine, because this is a medical function reserved 
by joint agreement of the American Medical Association, 
the American Psychiatric Association and the American 
Psychoanalytical Association to the qualified psychiatrist. 
As their joint Resolution expresses this principle, ‘‘For 
centuries the Western world has placed on the medical pro- 
fession responsibility for the diagnosis and treatment of 
illness’’ and “Psychiatry is the medical specialty concerned 
with illness that has chiefly mental symptoms’’ (Italics 
supplied). 


SUMMARY OF ARGUMENT 


I. Psychiatrists undergo a minimum of thirteen years 
of special training and experience to qualify as a medical 
expert in the mental health field. The psychologists who 
testified below lack such medical training and experience, 
hence they are not medical experts in the mental health 
field. While they are skilled in psychology, this does not 
qualify them to diagnose or to prescribe treatment and care 
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for a specific mental illness. Traditionally, ultimate medi- 
cal diagnosis, care and treatment for the mentally ill is 
reserved to the psychiatrist. 


The diagnosis of mental illness should be based on the 
synthesis of data from several sources. One source could 
be observations of and tests given by a clinical psychologist 
under direct medical supervision, but this is but a part of 
the history. Diagnosis to be ultimate must be made by a 
medical specialist, the psychiatrist, and psychological data 
plays only a part in this diagnosis. A clinical psychologist 
lacking medical training and experience is not qualified as 
a medical expert in this field and cannot diagnose, prescribe 
care and treatment of a specific case of mental illness, or 
give expert medical opinions on these end results. Tra- 
ditionally, medical men have been relied upon by our Courts 
for expert testimony in medical fields. 


TI. The clinical psychologists who testified below admit- 
tedly are not educated, trained and experienced in medi- 
cine. They are not graduates of medical schools. They are 
not Doctors of Medgcine. They are not psychiatrists or 
alienists. Traditionally, it is the primary function of the 
trial judge to pass upon the qualifications of any purported 
expert witness and to decide if expert testimony can be 
given in a particular instance. Here the instance was the 
giving of expert testimony concerning the existence of a 
specific mental illness in Appellant, its diagnosis, its pro- 
ductivity and the relationship of the particular mental ill- 
ness to the criminal acts of Appellant. While the Trial 
Judge permitted the psychologists to testify to their obser- 
vations and the various tests given to the Appellant, in 
exercising his sound discretion, he excluded expert medical 
opinions of these psychologists ‘‘as to a mental disease or 
defect,” obviously, as the majority pointed out in the de- 
cision of October 26, 1961, ‘‘because psychologists lack 
medical training’”’ (S.O. p. 10). The Trial Judge’s deci- 
sion was correct and certainly was not an abuse of his 
discretion. 
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III. The positions urged by The American Psycho- 
logical Association’s brief amicus curiae that (p. 8) ‘‘psy- 
chology is a learned profession,’’ hence (p. 13) a “clinical 
psychologist is competent to express professional opinions 
upon the existence or non-existence of mental disease or 
defect and upon their causal relationships to overt beha- 
vior’’ are unsound. 


ARGUMENT 
I 


The Unique Qualifications of the Trained Phychiatrist Qualify 
Him as the Expert On the Medical Aspects of the Diseases 
of the Mind 

To assure that the psychiatrist in fact qualifies to fulfill 
the responsibility for making a diagnosis of the presence 
or absence of mental illness, a long and comprehensive 
training is followed. The usual sequence of training and 
experience recognized as qualifying an individual for exam- 
ination in psychiatry by the American Board of Psychiatry 
and Neurology, Inc. we will now summarize. 


(1) Pre-medical studies—courses in the basic 
sciences and liberal arts. 3 but generally 4 years 


(2) Medical school—intensive didactic instruction 
and supervised clinical experience in all areas of the 
normal and pathological human functioning, including 
mental illness. 4 years 


(3) Internship—further instruction and supervised 
clinical experience with increased clinical responsibil- 
ity. 1 year 


(4) Residency training in psychiatry—the guide- 
lines for an approved residency training program in 
psychiatry are found in the American Medical Asso- 
ciation publication of 1961, ‘“‘Directory of Approved 
Internships and Residencies,’’ in the section entitled 
“Essentials of Approved Residencies.’’ 3 years 
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(5) In addition, two years of experience in psychi- 
atric practice. 2 years 


These are the areas of study normally covered in psy- 
chiatric residency training and advocated by the American 
Medical Association in the ‘‘Directory of Approved Intern- 
ships and Residencies,” 1961 (pp. 298-299) : 


“Training in Psychiatry—The residency in psychiatry 
must be so designed as to provide the resident with 
competence in general psychiatry. The residents must 
be acquainted with the major trends and movements 
in psychiatric thought, theory, and practics. They 
should be instructed in the descriptive aspects and the 
psychodynamic interpretation of the symptomatology 
of mental disorders and, at the same time, be kept 
aware of the general medical and surgical aspects of 
the patient’s problems. Knowledge of the sciences 
basic to human behavior, including anatomy, physi- 
ology, biochemistry, psychology, and the social sciences 
both from the normal and pathological standpoints, is 
essential to the understanding of disease processes. 


Although the Residency Review Committee for 
Psychiatry and Neurology, representing the American 
Board of Psychiatry and Neurology, Inc., and the 
Council on Medical Education and Hospitals is un- 
alterably opposed to specifying rigidly either course 
content or course sequence, here follow some sugges- 
tions for directors of training programs: 


A. Organized instruction in the fundamentals of 
dynamics of the mental illnesses, psychopathology, in- 
terviewing techniques, and psychotherapy. 

B. Supervised experience in conducting individual 
psychotherapy and group therapy, and in the admin- 
istration of the somatic or physiological therapies and 
in ward management. 


C. Sufficient contact through consultation and asso- 
ciated conferences with the services other than their 
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own, such as general medicine, neurology, surgery, 
and pediatrics, so that the residents may become cog- 
nizant of the content and operational framework of 
these other fields of clinical experience and learn to 
apply their special training relevantly and helpfully 
to these fields. Residents should be competent in and 
responsible for the medical examination and treat- 
ment of their patients. 


D. Organized instruction in medical neurology suf- 
ficient to gain competence in neurological history-tak- 
ing, neurological examination, and the differential 
diagnosis and treatment of the more common affec- 
tions of the nervous system. This requirement is par- 
ticularly important because of the natural and frequent 
blend of the manifest psychiatric processes with the 
underlying, yet not always immediately obvious, 
neurological disorders. 


E. Sufficient experience in child psychiatry for the 
resident in general psychiatry to acquire an under- 
standing of the biology of human growth and develop- 
ment and of the maturational process in infancy and 


childhood as influenced by the family and by the socio- 
cultural milieu of which the family is a part. This 
knowledge should be imparted through formal didactic 
instruction and through supervised clinical experience 
with children. 


F. Psychomatic medicine is the term now commonly 
used to describe many disorders such as anorexia 
nervosa, peptic ulcer, ulcerative colitis, bronchial 
asthma, urticaria, eczema, and many others in the 
causal mechanism of which the emotional psychologi- 
cal factors appear to play an important role. The 
body of information on these disorders and the meth- 
ods useful for diagnosis and treatment in this field of 
clinical experience deserve a special place in the pro- 
gram and are to be distinguished from the psychiatric 
problems common to general medical and surgical 
practice described in paragraph C. 


G. The special data and methods now being devel- 
oped under the name of social psychiatry deserve a 
place in the curriculum. Orientation to ‘community 
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psychiatry,’ including the problems of proper provi- 
sions for mentally ill patients, public education, public 
relations, optimal use of social agencies, and proper 
relations with the courts, as well as some forensic 
psychiatry are important in psychiatric training. 


H. Active collaborative work with psychologists, 
social workers and all other allied personnel is re- 
quired. Residents should have working familiarity 
with the more common psychological testing tech- 
niques and should learn to correlate them with the 
clinical data. 


I. Elective time in the schedule of resident training 
should be provided so that selected residents may have 
the opportunity to participate in research and to be- 
come interested and gain special experience in any of 
the areas mentioned above or to acquire additional 
experience in such areas as mental deficiency, congeni- 
tal and early acquired encephalopathies, the epilepsies, 
alcoholism, drug addiction, forensic psychiatry, geri- 
atrics, and the like. 


J. Instruction in such elements of physiology, anat- 
omy, endocrinology, biochemistry, pharmacology, psy- 
chology, sociology, anthropology, and related disci- 
plines as may be applicable to psychiatry is essential 
in the curriculum.”’ 


In summary, a minimum of 13 years is normally required 
in college and postgraduate training and experience for an 
individual doctor to qualify as a recognized specialist in 
psychiatry. 


The American Psychiatric Association recognizes the 
clinical psychologist as a highly trained person in a spe- 
cial field of psychological examination. He can provide 
important relevant data, such as the results from M.A. 
and I.Q. tests, to the psychiatrist who has the final respon- 
sibility for medical diagnosis. But the psychologist, not 
being a qualified Doctor of Medicine with special training 
in the mental health field, cannot qualify as a medical 
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expert in the diagnosis, treatment and care of the mentally 
ill. 


Nothing appears in the Record here which establishes 
that the psychologists who testified below are qualified 
medical experts capable of diagnosing, treating and caring 
for the mentally ill. 


Traditionally, only Doctors of Medicine have given ex- 
pert medical testimony in our Courts. In medical matters, 
where principles of res ipsa loquitur are not involved, as in 
medical malpractice cases, expert medical evidence is re- 
quired. Basically in medical problems, medical opinion is 
the only guide. Traditionally, the cases dealing with med- 
ical problems throughout the United States generally hold 
that proper medical diagnosis and/or treatment ‘‘cannot 
be determined by the testimony of laymen and non-expert 
witnesses, since it is only those learned in the profession 
who can say what should have been done or that what was 
done ought not to have been done.’’ In the medical field it 
has been held over and over that medical questions are for 
medical experts and ‘‘laymen, even jurors and the Courts, 
are not permitted to say what is the proper treatment for 
a disease or how a specific surgical operation shall be 
handled.’’ Typical cases so holding, selected at random, 
are: Ewing v. Goode (C.C.), 78 F. 442, 450; Meador v. 
Arnold (Ky.), 94 S.W. (2d) 626; Yates v. Gamble (Minn.), 
268 N.W. 670; Winters v. Rance (Neb.), 251 N.W. 167; Sul- 
livan v. Montgomery, 279 N.Y.S. 575; Coleman v. McCarthy 
(R.L), 165 Atl. 900; Myrlie v. Hill (S.D.), 236 N.W. 287; 
Henley v. Mason (Va.), 153 S.E. 653; Howell v. Bigart (W. 
Va.), 152 S.E. 323; Kuehnemann v. Boyd (Wis.), 214 N.W. 
326; Ales v. Ryan, 8 Cal. (2d) 82; Davis v. Grisson (Tex.), 
103 S.W. (2d) 466; Whitson v. Hillis (N.D.), 215 N.W. 480; 
Howell v. Jackson (Ga.), 16 S.E. (2d) 45; McNamara v. 
Emmons, 36 Cal. App. (2d) 199; Calhoun v. Fraser (Tenn.), 
126 S.W. (2d) 381; Pilgrim v. Landham (Ga.), 11 S.E. (2d) 
420; Nelson v. Sandell (Iowa), 209 N.W. 440; Winters v. 
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Rance (Neb.), 251 N.W. 167; McDaniel v. Wolcott (Neb.), 
214 N.W. 296; White v. Burton (Okla.), 71 Pace. (2d) 694; 
Funk v. Bonham (Ind.), 151 N.E. 22; Updegraff v. Gage- 
Hall Clinic et al. (Kan.), 264 Pac. 1078; Jensen v. Findley 
(Cal.), 62 Pac. (2d) 430; Hiraide v. Cochran (Cal.), 293 
Pac. 165; Burns v. Haskel (Me.), 166 Atl. 384; Graves Vv. 
Katzen (W.Va.), 164 S.E. 796. 


And some Courts have held, the general rule that the 
evidence of expert witnesses is offered to supplement the 
general information of jurors and that they are not bound 
to accept expert opinion, does not apply in medical practice 
eases. Ewing v. Goode (C.C.), 78 F. 442, 450; Ales v. Ryan 
(Calif.), 8 Cal. (2d) $2; Burns v. Haskel (Me.), 166 Atl. 
384, and see: Regan, Medical Malpractice (1943 Ed.), Ch. 
VII, See. 21, p. 84. 


During the oral argument, a question was asked by a 
Judge, whether an optometrist who saw eyes and fitted 
glasses from this experience could not testify as to the 
diagnosis of glaucoma in a particular person’s eyes. We 
submit the answer should be in the negative. As Chief 
Justice and President Taft, while a Circuit Judge, so aptly 
stated in the landmark decision of Ewing v. Goode, supra, 
at p. 450,° in directing a verdict for the Defendant-Doctor 
Goode for allegedly causing the loss of sight in the right 
eye and the impairment of sight in the left eye of the 
Plaintiff (p. 443) for lack of medical expert testimony 
supporting the Plaintiff’s claim: 


“‘But when the case concerns the highly specialized 
art of treating an eye for cataract, or for the myste- 
rious and dread disease of glaucoma, with respect to 
which a layman can have no knowledge at all, the court 
and jury must be dependent on expert evidence. There 
can be no other guide, and, where want of skill or at- 
tention is not thus shown by expert evidence applied 


3 Cited with approval in Gunning v. Cooley, 281 U.8. 90, pp. 94, 95, 50 8.Ct. 
231, 233. 
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to the facts, there is no evidence of it to be submitted to 
the jury.’’ (Italics supplied) 


The psychologists here involved are not members of the 
learned profession of medicine. They are not medical 
experts. Hence the Trial Court correctly ruled, lacking 
medical training, they were ‘‘not competent to give a med- 
ical opinion as to a mental disease or defect.’’ 


Over the years even Doctors of Medicine, not psychia- 
trists or alienists, who testify as to a mental condition in 
this jurisdiction testify generally from observation, do not 
diagnose a specific mental illness, and their testimony is 
received, with instructions that a greater weight should 
be given it because it comes from a doctor, than to lay 
opinions also based on observation. 


This question of whether a doctor not a psychiatrist or 
an alienist could testify as an expert to a hypothetical ques- 
tion was before this Court in the case of Lewis v. American 
Security & Trust Co., 538 App. D.C. 258, 289 F. 916. In 
the Lewis case, Dr. Roy was called to the stand and after 
testifying generally from observation as to the testator’s 
mental capacity, that is, his soundness or unsoundness of 
mind, had submitted to him a hypothetical question by 
Counsel. This was objected to on the ground that the 
doctor was not an alienist. The trial Court sustained the 
objection and permitted testimony only concerning the 
doctor’s observation of the decedent. This Court ruled 
that the Trial Court was correct, and as the witness was 
not an alienist, he could not testify as an expert to hypo- 
thetical questions and the fact that the witness was a 
physician merely added weight to his testimony, but did 
not change its character. In making this decision this 
Court held (pp. 264-265) : 


“Thereupon counsel for the caveators propounded 
a hypothetical question to the witness, to which counsel 
for the caveatees objected, on the ground that the 
witness had not testified as an alienist, but that no ob- 
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jection would be interposed to any question based upon 
the observation of the witness. This objection was sus- 
tained by the court, and thereafter the witness was in- 
terrogated, without objection, as to his observation of 
patients having senile dementia and other similar ail- 
ments. 

The foregoing rulings were correct. The witness 
was not an alienist, stated that he was not, and his in- 
formation was based upon and limited to observation. 
The fact that he was a physician added weight to his 
testimony, but did not change its character. See Tur- 
ner v. American Sec. & Tr. Co., 29 App. D.C. 460.”’ 


We agree with the position of the United States as stated 
in Section III of its brief, that: “An instruction restricting 
psychologists’ testimony to the field of psychology was 
proper’’ (Brief For Appellee, pp. 19-23). 


As this Court has held in mental illness cases, the ‘‘ex- 
pert witness the psychiatrist is permitted to testify from 
the facts. His opinions are exactly what is sought. And 
these opinions may be based upon facts he has himself 
observed or facts he heard others relate or hypothett- 
cal facts presented to him.’’ (Italics supplied). 


Blunt v. United States, 100 U.S. App. D.C. 266, 244 F. 
2d 335, 364 (1957). 

Similarly, this Court’s rulings, such as the Lewis case, 
exclude from use as medical experts utilizing the hypotheti- 
cal question doctrine, psychologists because they are not 
medical experts. Thus this Court, following past practices 
in this jurisdiction in Carter v. United States, 102 US. 
App. D.C. 227, 252 F.2d 608, (1957) held (pp. 617-618) : 

“The law wants from the medical experts medical 
diagnostic testimony as to a mental illness, if any, and 
medical expert opinion as to the relationship, if any, 
between the disease and the act of which the prisoner 
is aceused.”’ ( Italics supplied) 


As the United States points out in its brief (p. 22) when 
the Trial Judge properly excluded from the jury medical 
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opinions of the psychologists because they were not trained 
in medicine, Appellant’s Trial Counsel did not object to 
this correct ruling. Moreover, as late as May 29, 1961, 
when Appellant filed his brief, his Trial Counsel was still 
in basic agreement with the Trial Judge’s ruling that a 
psychologist is not competent to give a medical opinion, 
because psychologists are not physicians. Thus, Appel- 
lant’s Counsel in his brief states (p. 29) : 


“‘Of course, no one can dispute the Trial Court’s 
statement that a psychologist is not competent to give 
a medical opinion. Psychologists are not physicians.”’ 


0 


The Diagnosis of Mental Illness Should Be Based on the Syn- 
thesis of Data From Several Sources. Psychological Tests 
Are But a Part of the Problem. and the Clinical Psychol- 
ogist Administering Such Tests Is Not Qualified to Ulti- 
mately Diagnose a Specific Mental Illness Or Give Expert 
Medical Testimony As to the Existence of a Mental Disease 
Or a Mental Defect. 


The diagnosis of mental illness is exclusively the func- 
tion of the trained medical expert, the qualified psychia- 
trist. Even the trained psychiatrist in order to make a 
full and complete medical diagnosis in a given case must 
go to several sources. A clinical psychologist is not trained 
to evaluate all of these sources, particularly medical 
sources, such as neurological and laboratory test results. 
Only a Doctor of Medicine specially trained in mental ill- 
ness can do this, particularly under the Healing Arts Prac- 
tice Act enacted by the Congress, which controls the prac- 
tice of medicine in the District of Columbia (D.C. Code, 
1961 Ed., Title 2, Sees. 2.101, et seq.). 


The full and complete diagnosis of the presence or 
absence of a mental illness should be based on the synthesis 
of data from the several sources which, in our present state 
of knowledge regarding mental illness, we believe to be 
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relevant factors. This raw data can be classified in two 
categories—observational and historical. 


Observational findings include information from the fol- 
lowing areas: 

(1) General physical examinations, 

(2) Neurological examinations, 


(3) Laboratory test results such as x-rays, various tests 
of blood, urine, spinal fluid, gastric juice, electro-encephalo- 
grams, etc., 

(4) Mental status (observation of behavior, thoughts, 
and feelings) : 

(a) during an interview, 

(b) during a period of hospital observation as re- 
ported by the nurse, psychologist, social worker, nurs- 
ing assistant, occupational therapist, recreational 
therapist, volunteer worker, or others who may have 
an opportunity to report observations of the indi- 
vidual, 

(ce) structured psychological test data. 


Historical findings in several areas and from several 
sources are considered: 


(1) Personal History— 


(a) developmental history as related by the indi- 
vidual and family members and as may exist in rec- 
ords of agencies and institutions ; 


(b) medical history, previous symptoms and ill- 
ness and treatment. 
(2) Environmental History— 
(a) cultural and sociological background ; 
(b) genetic-hereditary characteristics. 
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The diagnostic synthesis of all data collected is properly 
carried out only by an individual Doctor of Medicine with 
a broad training, experience, and familiarity with all of the 
areas indicated, and the diagnosis must reflect a compre- 
hensive medical judgment in which the proper weight is 
given to all of the data available. Further, we know of no 
mental illness which does not have a biological as well as 
a psychological component. No facet of the data can be 
assumed to reflect the total diagnosis until viewed in the 
context of the total picture. <A clinical psychologist, lack- 
ing medical training and the specialization required of the 
qualified psychiatrist, is not qualified to make this total 
medical diagnosis or to testify as a medical expert thereon. 


The American Psychiatric Association at the requests 
of public psychiatric hospitals, private psychiatric hos- 
pitals, psychiatric units in general hospitals, and hospitals 
and schools for the mentally defective, to prepare stand- 
ards for the organization and operation of these hospitals 
and schools for the mentally defective, has done so as a 
public service. 


In 1954 the American Psychiatric Association prepared 
and published such standards. These standards were re- 
vised and added to in 1956 and 1958. The 1956 Edition, 
revised in 1958, is entitled, ‘“Standards for Hospitals and 
Clinics’’.* Standards of organization are provided for four 
classes of mental institutions (p. 5): (I) Public Mental 
Institutions, (II) Private Psychiatric Hospitals, (III) 
Psychiatric Units in General Hospitals and (IV) Hospitals 
and Schools for the Mentally Defective (Retarded). Part I 
(pp. 8-9), covering Public Mental Institutions, recommends 
twenty-one professional services and seven subdivisional 
services. One of these twenty-one services is ‘Clinical 
Psychology.” Part II (pp. 19-20) covering Private Psy- 
chiatric Hospitals recommends fourteen professional serv- 


Ten copies there published Standards have been lodged with the clerk of 
this Court for reference convenience of this Court. 
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ices and seven subdivisional services. One of these four- 
teen services is ‘‘Clinical Psychology.” Part III covering 
Psychiatrie Services in General Hospitals (pp. 26-27) ree- 
ommends eight professional services. One of these eight 
services is ‘‘Clinical Psychology.’’ Part IV (p. 31) covers 
Hospitals and Schools for the Mentally Defective (Re- 
tarded) and recommends twenty-two services and six 
subdivisional services. One of these twenty-two services 
is ‘‘Clinical Psychology.’’ In every instance the function 
of a service of clinical psychology in each of the four hos- 
pitals and clinics covered by these Standards is described 
as follows (Part I, para. 9, p. 13; Part II, para. 6, pp. 22-23; 
Part III, para. 7, p. 28, and Part IV, para. 10, p. 35): 
‘The hospital provides what is, perhaps, the ideal 
setting for the most efficient functioning of the Clinical 
Psychologist. These services can be classified under 
the following categories: (1) Assisting in diagnosis 
and dynamic formulation, developed as a result of 
psychological tests, (2) Teaching of clinical psycholog- 
ical and research methods, of the theory and data per- 
taining to methods, of the theory and data pertaining 
to personality and psychopathology and in the assess- 
ment of treatment results, (4) Assisting in therapy, 
according to his training and experience, and under 
medical supervision and control.’’ 


Thus, as will be seen, a clinical psychologist functions 
as a single part of an involved professional medical set-up, 
operating always under direct medical, i.e., psychiatric 
“supervision and control.’? The ultimate use of psychol- 
ogists is controlled by psychiatrists who have the ultimate 
responsibility for evaluating all professional services re- 
sults and rendering the final diagnosis, and the prescription 
of medical treatment and ultimate medical care. 


The American Psychiatric Association submits that in 
practice, in the hospitals and in legal procedures, the 
responsibility for the diagnosis of the presence or absence 
of a specific mental illness and prescribing treatment for 
an individual should rest with the trained psychiatrist. 
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An expert medical opinion regarding the diagnosis of 
mental illness from hypothetical circumstances likewise 
should come from the qualified Doctor of Medicine further 
qualified in psychiatry by reason of additional residency 
training and experience in psychiatry. A clinical psychol- 
ogist working in a mental hospital is not qualified to diag- 
nose or prescribe treatment of a specific mental illness or 
lack of it or to give expert testimony regarding these medi- 
cal matters because he is not medically trained to evaluate 
medically the entire results of the other numerous profes- 
sional hospital services involved. 


In the medical areas of mental illness, qualified psychia- 
trists, not clinical psychologists absent medical training 
and licensure traditionally in this jurisdiction, and gener- 
ally throughout the United States, are the medical experts 
relied upon by the Courts in this very highly specialized 
field of medicine. Lewis v. American Security & Trust Co., 
supra; Blunt v. United States, supra; Carter v. United 
States, supra. 


sual 


The Positions Urged By the American Psychological Associa- 
tion’s Brief Amicus Curiae That (p. 8) “Psychology Is a 
Learned Profession” Hence (p. 13) a “Clinical Psychologist 
Is Competent To Express Professional Opinions On the 
Existence Or Non-Existence of Mental Disease Or Defect 
and Upon Their Causal Relationships to Overt Behavior” 
Are Unsound. 

By leave of this Court, the American Psychological As- 
sociation has filed a brief amicus curiae. In this brief, fol- 
lowing a statement of its interest (Br. p. 3) on behalf of 
20,000 psychologists, this Association states its purpose 
(Br. p. 4) is to ‘‘advance psychology’? * * ‘‘as a means 
of promoting human welfare * * *.’’ Of course, this is not 
medicine. Later the Association argues (Br. p. 6), ‘‘Psy- 
chology is an established science.’’? It states (Br. p. 6), 
psychology is ‘‘the science of human behavior,”’ i.e., philos- 
ophy, clearly not medicine. It then argues (Br. p. 8), ““The 
practice of Psychology is a Learned Profession.’? The 
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bridge between medicine and philosophy on the premise 
psychology is a learned profession is then crossed and the 
‘Association argues, (Br. p. 13) ‘‘A Clinical Psychologist 
is Competent to Express Professional Opinions Upon the 
Existence or Non-Existence of Mental Disease or Defect 
and Upon Their Causal Relationships to Overt Behavior.”’ 
To support these arguments, this Association refers (Br. p. 
12) to various statutes licensing psychologists and where 
psychologists act as aides to Doctors of Medicine and in 
other instances, information obtained by psychologists is 
privileged. This privilege is as it should be, just as nurses’ 
notes in a doctor’s office, notes of a lawyer’s secretary like- 
wise are privileged. But putting the seal of privilege on 
‘<eonfidential information’’ does not make psychology a 
learned profession. Nurses and secretaries as such are 
not members of a learned profession just because what 
they learn in a doctor’s or a lawyer’s office must be kept 
confidential. 


We respectfully submit while there are many sciences 


and many professions, there are only three learned pro- 
fessions. They traditionally are the ministry, the legal 
profession and the medical profession. And this Honor- 
able Court has so held in ruling that optometrists, no 
matter how great their skill in examining eyes and fitting 
glasses and contact lenses, are engaged, like psychologists, 
in a skilled art but they, like psychologists, are not a 
learned profession. 


In Silver v. Lansburgh Bro., 72 App. D.C. 77, 111 F.2d 
518, this Court approved the ruling of the District Court 
that (518) : 

«* © © optometry is a mechanical art ° ° * but is not 
a learned profession comparable to law, medicine and 
theology * * * and optometry is not a part of the 
practice of medicine.”’ 
oe e e e s es s ° e 
(p. 519) ‘‘It does not treat the eye, whether in health 
or disease * * *” 
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And while optometrists, like ‘‘accountants, architects, or 
engineers’? (and like psychologists) ‘‘are universally all 
deemed professions,” this Court (p. 520 in the Sdver 
case) held that they are not learned professions because 
they do not involve the traditional confidential relationship 
inherent in the learned professions, particularly of law 
and medicine. 


Clinical psychological practices and testing do not quali- 
fy a psychologist to give expert medical diagnosis and the 
effects of a specific mental illness or to relate an overt act 
with criminal responsibility. Even MacDonald, Psychiatry 
and the Criminal cited by Appellant (Br. pp. 34-35) dis- 
agrees flatly with this contention. MacDonald states (p. 
162): 


“Tt is important to be aware of the limitations as 
well as the merits of psychological tests. It would be 
unreasonable to demand of the psychologist a decision 
as to criminal responsibility.’’ 


Appellant also argues (Br. p. 31) that the case of In re 
Masters, 216 Minn. 553, 13 N.W. 2d 487 (1944) held ‘‘that 
a psychologist was qualified to testify as an expert” in a 
proceeding to restore the status of a feeble minded person. 
We submit the Masters case does not hold that a psychol- 
ogist can give medical opinions. In the Masters case a 
psychologist at the trial level, without any objection, in 
response to what the Minnesota Supreme Court said was 
an improper ‘‘ipse dixit’’ and leading question was ‘‘Mrs. 
Masters * * * a feeble minded individual” testified from 
his tests she “was ten years and four months,’’ (i.e., M.A.) 
and her (1.Q.) intelligence quotient 64 (154 A.L.R. 1216). 

Concerning clinical psychological testing, the Minnesota 
Supreme Court in the Masters case held (154 A.L.R., 1218- 
1219): 


‘Psychological definitions phrased in terms of Men- 
tal Age and Intelligence Quotient, are too arbitrary 
to be applied in cases of this character. Hard and fast 
divisions between groups on the basis of these tests 
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cannot and should not be made. Even top-ranking 
psychologists do not agree on the respective M.A. and 
LQ. ranges of idiocy, imbecility, moronity, and sub- 
cultural normals. The statement frequently made that 
all persons with I.Q.’s below 70 are feeble-minded is 
not justified, either from the scientific or a practical 
point of view. Intelligence is made up of too many 
factors to permit of such a dogmatic statement. Intel- 
ligence tests are not substitutes for insight and com- 
mon sense, as witness a survey by reputed experts, 
using these tests, who make the startling disclosure 
that in one Minnesota county the percentage of feeble- 
minded persons is higher than six per cent. Anderson 
(1922), Methods and Results of Mental Surveys, 6 
Journal Applied Psychology, 1, cited by Louttit at 
p- 99. 


“Most intelligence tests are made up of a battery of 
quizzes in vocabulary, number facility, mathematical 
reasoning, ete. They are, basically, tests of ability to 
work through abstract thought with verbal and mathe- 
matical symbols. The tests make no attempt to eval- 
uate such admittedly important attributes as personal- 
ity or moral character, but are concerned only with the 
abstract aspects of thinking and reasoning. But intel- 
ligence, by the generally accepted definition, is the 
ability to meet and solve new problems, and many fac- 
tors beside brain power enter into that. Interest in the 
task, persistence, accuracy, ability to make adjust- 
ments, even physical endurance—each may make its 
own contribution. 


“‘Properly administered by a skilled and experienced 
psychologist, these tests are the most dependable and 
revealing of any now available, but they may be highly 
misleading in the hands of nonexperts or amateurs. 
The results of even the best tests vary in individual 
cases, depending upon the time and place of the test, 
and the physical condition and emotional stability of 
the testee, and other factors. 


‘There are no means at present available for test- 
ing to a certainty the condition of feeble-mindedness in 
that large percentage of cases whose intellectual level 
is within the range where it may partially but not 
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wholly condition successful adjustment. While psy- 
chological tests are convenient tools for indicating 
mental retardation, test results alone should ordinar- 
ily not be considered sufficient, much less conclusive, 
except at the lower levels.”’ 


Accordingly, the lower Court’s highly criticized decision 
against Mrs. Masters was reversed (154 A.L.R. 1220). 


That psychological testing alone is ‘‘highly dubious’’ and 
is but a ‘‘diagnostic tool’? to be integrated only by 
‘‘trained psychiatrists’? seems clear from this Court’s re- 
cent opinion in Turberville v. United States, Williams v. 
United States, and Simpson v. United States, Nos. 16,348, 
16,344 and 16,392, decided February 1, 1962 — U.S. App. 
D.C. —, — F.2d —. Judge Prettyman wrote the first opin- 
ion and in his concurring opinion Judge Burger held (S.O. 
pp. 20-21) : 


‘‘For emphasis I think it important to point up what 
I regard as implicit in this opinion concerning Simp- 
son’s case that evidence of a so-called ‘1.Q.’ rating 
which is low, is not evidence of ‘mental disease or 
mental defect.” We have held that such evidence does 
not warrant an instruction under Durham v. United 
States and later cases. See Moore v. United States, 
107 U.S.App.D.C. 332, 277 F.2d 684 (1960). See also 
Fisher v. United States, 80 U.S.App.D.C. 96, 149 F.2d 
28 (1945), aff’d, 328 U.S. 463 (1946). Moreover, if 
such evidence be viewed as bearing on a so-called 
claim of ‘diminished responsibility’ it should be re- 
membered that this court, in an en banc hearing, re- 
jected that theory as a defense claim in mitigation of 
punishment. Stewart v. United States, 107 U.S.App. 
D.C. 159, 275 F.2d 617 (1960), rev’d on other grounds, 
366 U.S. 1 (1961). 


‘‘Psychological intelligence testing is of highly dubi- 
ous reliability for purposes of criminal law adminis- 
tration. In records which have come before this court 
we have noted wide variations in test scores when test- 
ing of the subject is under varying conditions or differ- 
ent supervision. For example in the very recent case 
of Jenkins v. United States, No. 16306, D.C. Cir., Oct. 
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26, 1961, in a battery of tests government psychologists 
at different times first recorded 63, then 74 for Jenkins 
on the I.Q. Section. A relatively short time later other 
staff members retested Jenkins and he scored 90. 
Psychiatrists are guided to some extent by tests given 
by psychologists but their use is as a diagnostic tool; 
their value for clinical purposes is established where 
they are subject to interpretation of trained psychia- 
trists. But it is quite another thing to expect a jury 
of laymen to interpret the meaning of such tests unless 
a trained psychiatrist has related it to a disease or 
defect covered by his medical diagnosis. See discus- 
sion of value of ‘intelligence tests’ in Stewart v. United 
States, 107 U.S.App.D.C. at 162-63, 275 F.2d at 620- 
21.’? (Italics supplied) 


Judge Washington ‘‘concurred’’ (S.O. p. 22). 

The reliance by the American Psychological Associa- 
tion on the single citation of People v. Hawthorne (1940), 
293 Mich. 15, 291 N.W. 205 is misplaced, because the por- 
tions of the various opinions of the Appellate Judges relied 


upon is dictum, and the majority of the panel who heard 
and decided this appeal on October 26, 1961 so held (8.0. 
p. 10, footnote 14). 


This Court has pointed out that dictum, that is, language 
not responsive to the question and casual, even appearing 
in the decisions of the Supreme Court of the United States, 
should not be relied upon and such dictum has been dis- 
regarded and not followed by this Court. 


United States v. American Medical Association, (1940) 
72 App.D.C. 12, 110 F.2d 703, 709. 


In the majority opinion of the panel entered on October 
26, 1961 concerning the medical issue here involved, Judge 
Bazelon, with Judge Fahy concurring and Judge Bastian 
dissenting (S.O. pp. 10, 14), stated: 


‘“‘The trial court apparently excluded these [medi- 
cal] opinions because psychologists lack medical train- 
ing. We agree with the weight of authority, however, 
that some psychologists are qualified to render expert 
testimony in the field of mental disorder.’’ ** 
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Referring to Footnote 14 we find no reference to those 
numerous cases restricting, in the field of medical problems, 
medical expert testimony, to medical men or to the Lewis, 
Blunt and Carter cases. This Footnote refers to Hidden 
v. Mutual Life Ins. Co., 217 F.2d 821 (4th Cir. 1954), which 
holds psychiatrists rely on psychologists’ reports as an aid 
to diagnosis. This case does not rule psychologists are 
medical experts but that they may testify in their ‘‘field.”’ 
The next reference is to Watson v. State, 273 S.W. 2d 879 
(Tex. Crim. App. 1954), but this case was reversed. Then 
two ‘‘dictums’’ are referred to in People v. Hawthorne, 293 
Mich. 15, 291 N.W. 205 (1940) and in State v. Padillo, 66 
N.M. 289, 347 P. 2d 312 (1959). Dictums are not persuasive 
or controlling here. Next, general references are made to 
two publications: Sheflen, The Psychologist as a Witness, 
cited in Note 8 only as supporting ‘‘the practice of psychia- 
trists in relying upon psychologists’ reports in aid of diag- 
nosis”; and Louisell, The Psychologist in Today’s Legal 
World, 39 Minn. L.Rev. 235 (1955). Sheflen does not 
resolve our problem of permitting a non-medical psychol- 
ogist to give expert medical testimony. While Professor 
Louissel of the University of Minnesota warns psychol- 
ogists “generalizations are dangerous’? (Vol. 39, Minn. 
L.Rev., p. 256) and that a psychologist should stick ‘‘to his 
own field,” be ‘‘not cocksure’’ * * * ‘‘but humble in his 
awareness of human limitations” (p. 258), Louisell also 
candidly admits ‘‘we search in vain for any substantial 
analysis in Wigmore or elsewhere in American legal litera- 
ture of the psychologist functioning as an expert witness.”’’ 
(p. 238) Clearly Louisell’s review is not very helpful here 
or authoritative in the sense that persons not trained in 
medicine can testify as medical experts in the mental health 
field. 


To illustrate our point, at the oral argument one of the 
Judges posed the question of whether a lawyer with years 
of trial experience in cases involving medical problems, who 
also took four years of medical school, could testify as a 
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medical expert and as here, in the diagnosis of a mental 
disease. We submit the answer should be in the negative. 
This lawyer is not a doctor and is not a trained medical 
expert, particularly in specific diagnoses. 


The opposite of this question arose recently. A person 
posed as a lawyer. He assumed the name of Harris. He 
studied law and tried many civil and criminal cases. His 
name was Daniel Morgan. His ‘‘legal’? name was L. A. 
Harris, ‘“‘Lawyer.’? He defended a Robert F. Bell, by 
selection, not by judicial appointment, who was convicted 
of crime. A motion for a new trial was filed by Bell claim- 
ing his defense by Morgan, alias Harris, was not adequate 
or effective because Morgan was not admitted to the bar. 
Trial Judge Holtzoff heard this motion, found that Mor- 
gan’s legal defense of Bell was adequate and effective and 
that Morgan was ‘‘a graduate of a law school somewhere 
because he handled his law too well and too skillfully to 
have picked it up in harum-scarum fashion.’’ It was con- 
ceded Morgan “studied law.’? John J. Wilson, an eminent 
trial attorney of vast legal experience filed a brief amicus 
curiae for Judge Holtzoff. The foregoing appears in his 
brief (Appeal No. 16,711) in this Court (p. 4). Morgan 
defended Bell ‘‘very ably and very zealously and in a well 
directed manner’? (J. Holtzoff’s finding, Br. p. 4). Mr. 
Wilson forcefully argued in his brief, ‘‘being admitted to 
the bar’’... ‘‘is not the real test, * * * but whether he 
rendered effective assistance.’? In other words, that an 
expert’s expertness and effectiveness can rest on experi- 
ence, was contended for by Mr. Wilson. (Br. p. 16) As 
Mr. Wilson ably concluded, ‘‘applying the ‘no prejudice’ 
rule as Judge Holtzoff did * * °, the error, if any, is harm- 
less * * * ’? (Br. pp. 17-18). 


Thus, the practical training and experience test in the 
legal profession was urged upon this Court in the Bell 
appeal. Bell v. United States, No. 16711, decided February 
13, 1962, — U.S. App. D.C. —, — F. 2d —. 
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Without opinion, J. Holtzoff was summarily overruled 
by this Court and an Order was entered on February 13, 
1962 awarding Bell a new trial. Judges Phillips (by desig- 
nation), Edgerton and Bazelon entered this Order. 

This ruling by this Court should dispose of the questions 
can one not a doctor of medicine be a medical expert or 
can one not a lawyer be a legal expert, and can either 
render expert medical or legal assistance in the Courts, 
and in the negative. 


CONCLUSION 


The question of medical competence was for the Trial 
Judge. His decision on the competence of the psycholo- 
gists or lack of it, was traditionally in his sound discretion, 
and that decision is conclusive, unless clearly erroneous as 
a matter of law (Inland & Seaboard Coasting Co. v. Tol- 
son, 139 U.S. 55, Hamilton v. United States, 26 App. D.C. 
391, 392). The learned Trial Judge’s ruling that the 
psychologists who testified at the trial were not competent 
to give medical opinions as to a mental disease or a mental 
defect, because they lacked medical training and were 
neither doctors of medicine nor psychiatrists was correct, 
was not error nor an abuse of discretion. It is submitted 
that Judge Curran’s ruling on this aspect of this appeal 
should be affirmed. 


Respectfully submitted, 


Warren E. Macee, 
745 Shoreham Building 
Washington 5, D. C. 
General Counsel for The American 
Psychiatric Association, Amicus 
Curiae. 


February 23, 1962. 
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PETITION FOR REHEARING EN BANC 


Comes now appellee by its attorney, the United States 
Attorney, and respectfully requests rehearing of this case by 
the Court en banc. Appellee submits that the novelty and 
great importance of an issue determined by the panei war- 
rant reconsideration by the entire Court." 

At the trial which eventuated in appellant’s conviction for 
housebreaking with intent to commit an assault, assault 
with intent to rape, and assault with a dangerous weapon, 
appellant relied upon an insanity defense. Three psycholo- 
gists having clinical experience testified as experts for the 
defense. Each expressed the opinion that appellant was 
suffering from schizophrenia at the time of the offenses. 
Two of the three also stated that the crimes were related 
to or were a product of this mental disease. The trial court 
instructed the jury that a psychologist is not qualified to 
give medical opinions, therefore the jury was not to con- 
sider the psychologists’ testimony that appellant was suf- 
fering from mental disease or defect. (J.A. 143.) Revers- 


2“The Court has been granted by statute the power to order re 
hearings in banc ‘and the discretion for its exercise.’ 28 U.S.C. § 46(c) 


Co., 345 US 247, 259 (1968); Address by Chief Judge Stephens, 
D.CBAJ. 108, 107 (1953). It is a ‘necessary and useful power’ 
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ing the conviction on grounds not now pertinent and 
respecting which appellee does not seek rehearing, a majority 
of a panel of this Court held the instruction erroneous and 
directed that on remand the testimony of the psychologists 
be submitted for the consideration of the jury. It is this 
directive which appellee would have the Court en banc 
reconsider. 

1. The question of a psychologist’s competence “to testify 
concerning mental disease or defect” (S.O. 10)?—that is, to 
render an expert diagnosis responsive to the ultimate issues 
of criminal responsibility under Durham *—is one of first im- 
pression in this jurisdiction. Because it potentially affects the 
nature of the testimony given in every criminal trial in which 
the issue of insanity is raised, it is of very great practical im- 
portance. The panel’s decision is the more significant in that 
it invites departure from existing practice: to date it has been 
usual for psychologists to testify only as to psychological test 
results. Expert medical opinions as to the presence or absence 
of disease or defect have been reserved for psychiatrists. Or- 
dinarily testimony is elicited—as it was in the present case 
(see J.A. 61, 66-67, 86-87, 92-93)—that a psychologist is not 
@ medical doctor (see also J.A. 104) and that psychological test 
results and psychological evaluations are only among the fac- 
tors considered by the psychiatrist in forming his expert medi- 
cal opinion. In short, the psychologist, who is not licensed to 
make medical diagnoses, serves only to provide the psychia- 
trist with some of the raw material on which medical judgment 
is based. The psychiatrist evaluates the psychological test re- 
sults in conjunction with such other factors as medical history, 
clinical observation, examination, interviews, etc.; he will.in- 
terpret, and may accept, reject, modify, psychological test re- 
sults and opinions. Normally, the psychologist does not rely 
on—and is not medically trained to evaluate—medical history, 
clinical observation and similar materials available to the 


2. Since the panel’s decision relies in part on a civil prece- 
dent, Hidden v. Mutual Life Ins. Co., 217 F. 2d 818 ee: 


"¥8.0,—indicates pagination of the panel’s slip opinion. 
* Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954). 
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1954), it has implications also for civil litigation—and pre- 
sumably for parens patriae litigation—in which sanity. or 
compentency is in issue. 

3. A ruling which permits psychologists to testify directly 
as to Durham’s determinative criteria necessarily alters .the 
relation of medical to legal standards of insanity by depreci- 
ating the role of the medical expert, and the decision may 
thus have a grave effect upon the course of administration of 
Durham in many facets: its significance for questions of weight 
and sufficiency of the evidence in insanity cases, for example, 
is apparent. In this aspect, the decision’s emphasis upon the 
results of behavioral testing would appear inconsistent with 
Durham’s aim of putting the best informed medical judgment 
of doctors before the criminal jury. 

4. The panel’s opinion draws heavily on psychological pub- 
lications only two of which were discussed in the parties’ briefs. 
Reexamination by the Court en banc, after appropriate brief- 
ing and argument directed to these sources and to the pre- 
sentation of others, will assure that a decision of major 
importance has not been made upon unexamined and inade- 
quate foundations. 

’ 5, The panel’s failure to deal adequately with several impor- 
tant questions raised on this record seriously affects the 
majority’s ultimate ruling. These unresolved questions are: 

(a) May a psychologist, “qualified” within the meaning of 
the panel’s opinion “to render expert testimony in the field 
of mental disorder” (S.O. 10), give a diagnosis based solely 
upon psychological testing as opposed to clinical observation 
and medical history? The opinion states that psychological 
teachers and! theoreticians: would not; “ordinarily” qualify 
under the standards it erecta (S.O. 10); but if this is so, it is 
incomprehensible that a psychologist having both theoretical 
(testing). and..clinical experience should: be qualified: by the 
additional: clinical experience to give. an opinion based solely 
on tests ‘and. theory. Yet. at least one of the psychologists 
whom the panel held clinically qualified made clear that: her 
opinion was based entirely on test results. (J.A. 112-113.) 

(b) May a peychologist give an expert opinion as to pro- 
ductivity as well as disease or defect under Durham? Produc- 
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tivity, s legal conclusion or at best an educated “hunch” 
informed by appraisal of all the idiosyncratic factors of a par- 
ticular case, would seem a business for clinical analysis only. 
The panel’s opinion says nothing as to whether it intends to 
qualify psychologists to give productivity opinions. Yet the 
psychologists whom the panel held qualified did give opinions 
as to productivity in this case and the trial court’s charge 
which the panel disapproved operated to withhold their conclu- 
sions respecting productivity, as well as mental disease, from 
the jury. 

(c) What precisely are the standards of qualification under 
the panel’s opinion? Trial judges are said to have discretion 
(here held abused) (S.O. 11) and are directed to specified 
sources for guidance (S.O. 11-12). The sources, however, can 
at best be helpful in evaluating what the education and train- 
ing of a particular psychologist represent; they do not fix or 
even suggest standards for determining whether a particular 
education or training is adequate. 

6. The panel’s opinion entails substantial hindrance to trial 
proceedings, so as to warrant present reconsideration by the 
whole Court: 

(a) The opinion invites, if it does not require, involved 

preliminary inquiry by trial courts into the matter of expert 
qualification. Although it is an easy business to qualify a 
psychologist to testify concerning psychological test results, 
it is quite another matter to pass on the qualification of a 
psychologist to testify respecting evaluations that can be only 
partly within the scope of his training. The required collateral 
inquiry promises to be long, digressive, and confusing. 

(b) The opinion promises to present juries with a very diffi- 
cult task in determining the basis of a psychologist’s opinion 
on mental disease, when it is largely based upon test results. 
For example, Dr. Margaret Ives, one of the psychologists whom 
the panel held qualified, was asked on cross examination to 
explain how, on the basis of appellant’s “Szondi profile” seleo- 
tions, she diagnosed him as schizophrenic. Her answer: 
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I cannot do this without entering into a course on 
Szondi which would take us from now until next 
Christmas, and then you wouldn’t know much about it. 
This is a long period of * * * I have brought in a 
couple of books on the Szondi here which explain the 
general theory back of it. But, it is absolutely impos- 
sible to do as you ask, Counsellor, with all due respect. 
It cant’ be done. It is impossible. (J.A. 118.)‘ 

For the foregoing reasons it is respectfully suggested that 
the Court’s discretion would be appropriately exercised in 
ordering rehearing en banc of this appeal, limited to the issue 
presented by the panel’s directive namely: 

Whether the District Court erred in excluding from 
consideration by the jury opinion testimony of Doctors 
Tirnauer, Ives and Levy respecting the existence and 
effects of mental disease or defect. 

[s] David C. Acheson, 
Davin C. ACHESON, 
United States Attorney. 
[s] Nathan J. Paulson, 
Natraan J. Pavison, 
Assistant United States Attorney. 


CeaetTiFicaTe or Goop Farra 


It is hereby certified that the petition is presented in good 
faith and not for delay. 
[s] Nathan J. Paulson, 
Nataan J. Pavtson, 
Assistant United States Attorney. 


“The trial court instructed the jury that the Szondi test was not recog- 
nized as a valid test and that the jury should therefore disregard any 
evidence concerning it. (J.A. 143.) The panel’s opinion does not purport 
to find error in the charge in this regard. 
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I hereby certify that a copy of the foregoing Petition for 
Rehearing En Banc has been mailed to attorney for appellant, 
Gerald Golin, Esquire, 605 14th Street NW., Washington, D.C., 
this y of December 1961. 


[s] Nathan J. Paulson, 
Naraan J. Pavison, 
Assistant United States Attorney. 


